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IN THE INCOME TAX APPELLA""= TRIBUNAL
(DELHI BENCH “G” NEW > ELHI)
BEFORE SHRI RAJPAL YADAV AND SHRI R.C. SHARMA

L.T.(SS) A. No. 25/Del/ 2309
Assessment Year: 01.04.87 to 18.02.1997

- Mangal Singh (HUF), : : Appellant
GM-61, Gulmohar Marg, DLF PH-II, '

A Gurgaon
Vs. S .y
Assistant Commissioner of Income-tax, : ,‘ Respondent

Gurgaon Circle, Gurgaon.

LT.(SS) A. No. 26/De!/2009
Block Period: 1987-88 to 12.02.1997
Assistant Commissioner of Income-tax, : Respondent
Gurgaon Cirzle, Gurgaon.

Vs.

Mangal Singh (HUF), : Appellant
GM-6:, Gulmohar Marg, DLF PH-II,

Gurgaon. S ,
‘ ‘1.T.A. No.576/Del/200%:

Assessment Year: 1977-43

Mangal Singh (HUF), ~ Appellant

GM-61, Gulmohar Marg, DLF PH-H
Gurgaon,

Vs.
Respond_ent

Dy. Commissioner of Income-tax,

Gurgaon Circle, Gurgaon. . . .
' ) I.T.A. No.591/Del/26{?

..... . o

- -7 Assessment Year: 199778

A351stant Commlssmnel of Income- tax,
Gurgaon Circle, Gurgaon.

Respondent



Vs.

Smt. Shanti Devi, Through Mangal Singh & : - Appellant
Ajit Singh, GM-01, Gulmohar Marg,
DLF PH-IL, Gurgaon. '

W.T.A. Nos. 01/Del/2009

Assessment Year: 1998-99
Mangal Singh (HUF), L/H Late Smt. Shanti Devi, : Appellant
GM-61, Gulmohar Marg, DLF City, PH-II,
Gurgaon.

Vs.

Assistant Commissioner of Wealth-tax, Respondent

Gurgaon Circle, Gurgaon.

W.T.A. Nos. 02 & 3/Del/2009

Asst. Years: 1998-99 & 1999-00

Mangal Singh (HUF), Appellant
GM.-61, Gulmohar Marg, DLF City, PH-II, .
Gurgaon.

Vs.

Assistant Commissioner of Wealth-tax, Respondent

Gurgaon Circle, Gurgaon.

WA Nos. 04 & 05/Del/2009
Assessment Years: 1998-99 & 1999-00

Ajit Singh (HUF), | : Appellant
H.No. 973, Sector 17-B, = - . ‘
Gurgaon. ~
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them together and deem it approprate to dispose of
order. For the facility of referen

assessment ye

date of Assessing Officer’s order in more co

In this bunch of

Appellant by
Respondent by: Shri Gajanan

- ORDER

PER RAJPAL VADAV: JUDICIAL MEMBER

Shri Ved Jain, CA :
d Meena, CIT(DR)

ar, name of the appellant date of CIT(Appeals)’s

~ deem it appropriate to note them in the following tabular form:

nine appeals, common issues are involved, we heard

them by this common

ce of certain details i.e. ITA Number,

orders and

nvenient and scientific way, we

Sr. |ITA Appellants Assessment | Date of | Date of
No. | Nos/W.T.As. ' years CIT(Appeals)’s | A.O. order
< order
1. |W.T.A Mangal 1998-99  |29.11.2008 30.03.2006
01/09 Singh
- (HUF) ‘
2. |WTA. -do- -do- 28.11.2008 -do-
-02/09 : - -
3. | W.TA. -do- 1999-00 -do- -do-
1 03/09
4. | W.TA Ajit | 1998-99 28.11.08 -do-
04/09 - Smgh(HUF) | : .
15 |W.TA. | -do- 1999-00" ~ | -do- -do-
05/09 ' o
6. | IT(SS) 25/09 | Mangal 01.04.87 to | -do- 26.2.1999
B : | Singh 18.02.97
7. | IT(SS) 26/09- Department 1987-88 - to | =do- 115.3.2005
110.02.97 o
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s TTTA 576/09 | Mangal 199798 | -do-
Singh |
5| TTA 501/09 | Department | 1997-98 - |-do- “do-

2. First we take IT(SS) A No.25/Del/2009. The grounds of appeal taken

by the assessee are not in consonance with Rule 8 of the ITAT’s Rules, they

are descriptive and argumentative in nature. In brief, the grievance of

" assessee relates to taxability of income on account of capital gain as a result

- of transfer of aglicultural land. -

3. The brief facts of the case are that a search and seizure operation

under sec. 132 of the Act was carried out at the residence of the assessec GN-

61, Gu]mohar Marg, DLF, PH-II, Gurgaon on 18.2. 1997. During the course

of search, a cash of Rs. 2 lacs and jewellery of Rs.4,09,814 were found but

nothing was seized. A notice under sec. 158-BC dated 10.10.1997- was

served upon the assessee. inviting him to file block return}for the period of

14.1987 to 18.2.1997. In response to the notice, Shri Mangal Singh,

assessee has filed his return of income on 9.11.1998 declaring undisclosed

" income of Rs.8, 04 892 As per the ‘original assessment order dated
26.2.1999, a notice: under sec. 143(2")' read with sec. 142 of the Act was

d and n response to the notice Shn Rakesh Gnotra advocate appeared

T serve

sessee and su bmltted written submlsswns on 17 2. 1999

S
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‘owner and in

. acre of land glven by him

that assessee had recerved a sum of Rs. 1 cror

Officer; the stan_d of assessee-'in the original assessment proce

and 23.2.1999. It emerges out from the assessment order that assessee was

possession of agricultural land to the extent of 1/4™ share

compnsed in Kila No 13

y2,2-9/1. 0/1

15 and 16

22-23 2/2-3
s situated in Village Shahpur. Similarly, 24

measuring 17 canals 15 marla
anals 19 marls situated in Village Sithaul, ‘According to the Assessing

Officer, assessee along with co-owner had entered into a Memorandum of

Agreement of Exehange on 8.2.1993 with M/s. Bhagirathi Investment P)

Ltd. which is an associate company of DLF Universal Ltd. M/s. Bhagirathi

" Investment (P) Ltd. was agreed to pay a sum of R.s;60 lacs and plotted area
~ of 1600 sq.yds. per acre. The assessee being co-owner to the extent of 1/4"

share was ent1tled to 15 lacs of rupees plus plotted area @ 1600 sq. yds per

in exchange of his land. Assessing Ofﬁcer in the

gmal assessment order has observed that after this agreement it appears

e on 27.6.96. The sale deeds

- have been effeeted in ﬁnanclal year 1996-97. Aecordmg to the Assessmg

eding was that .

langL wiied by him is an agricultural land. It is situated at a distance of more
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than 2 ks abutting to national high way No.8 leading from Delhi to
Gurgaon. The notification dat;ed 6.2.1973 exempt the agricultural land being
capitalized from levy of capital gain tax on transfer if it is situated ét a
distance of rﬁore than 2 k.ms. on either side of NH-8. The land of the assessee
was situated beyond the limit of 2 kms. It was also pointed out by the
assessee that land was transferred on 9.2.1993 by way of a consent decree
- passed in civil suit No.51 of 1992. The mutation of change of ownership has
been effécte.d} in the re%/enue' record maintained under ﬂle Punjab Land
Revenue Act in pursuance of this court decree. The Assessing Officer did
not find merit in these contentions of the assessee. He determined the capital

gain of Rs.1,10,58,943 and ultimately determined the income of assessee at

Rs.1,18,63,830.

4, Dissatisfied with the addition, assessee carried the matier in appeal

before the learned CIT(Appeals). Assessee reiterated his contentions as were

raised before the Assessing Officer. He has also challenged that Assessing

Officer has efroneously observed that the distance of the Village Shahpur is

about 3 kms from old Delhi Road and the straight distance of these pieces of

land from municipal limit of Gurgaon is 5 kms. Only, Leamed CIT(Aﬁpééls) |

has r

G

"egi‘pprcciatéd the facts and circumstances of the case and held that

/\\)
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capttal gain on salevof agﬁcultural land is not taxable because the land sold'

N by assessee is’ not covered under the deﬁmtlon of cap1ta1 assets in terms of

: v}'v’i_sec 2(14) of the Act ahd eecondly the‘possessvlon of the tand was handed: |
over under the agreement to sell dated 8 2. 1993 The notlﬁcatlon dated
6.2.1973 is applic’ahle::. The findings of the learned VCIiT(Appeals) recorded in
paragraph No.6.6 and 6.7 read as under: )

O R - “6.6 According to the assessee’s counsel, the land falling withinvthe
ﬁanchayet area is not covered by any of the definitions given above.
The assessee has filed evidence as to the situation of lands in
Panchayat Area. For this purpose, he has relied on various judgments

- of the Income-tax Appellate Tribunal, especially of ITAT Dellu
Bench “A” in the case of ITO vs. Sujan Singh 3 ITD page 438. ITAT
Madras Bench in the case of Parameshwaran Vs. ITO page 371, ITAT
Hyderab‘ad' Bench in the case of ITO vs. Uppala Bhaktavatala 12
Taxman page 40, and ITAT Hyderabad Bench in the case of ITO vs.
P.‘ Venkataramana 47 ITD page '484. In support of these he has also
filed a certificate from -Surpanch Gram Panchayat Sirhaul Gurgaon

*dated 10.2.99 in which it has been stated that land situated at Sirhaul
. and '%hapur fall w1thm the boundaﬁes of Pcmehdydt In view of this
also T would hold that the said agrlcultural land is not a capital asset” -

~-on.this account also. The other point whleh ‘has been raised by the.
ASsessihg Officer is that thefe'are two agfeement’s-voﬂe’ relating to the -
s e on 8 2 93 under which the assessee received Rs.15.00 lacs and the

3] _ 1 00 crore which was received on27.6.96. It has been




5.

SN ‘explarned that under agreement dated 8. 2 93 the assessee was' to
'recelve Rs 60 OO laos out of Wthh the assessee share was Rs 15.00
| lacs Bes1des that the assessee was to receive certam developed lands
’ but m v1ew of that the assessee recelved Rs 1. OO crore by means of

compromlse deeree between the buyers and the assessee. As the

whole of the transaction related to the sale of land which took place in
82.93 T would hold that Rs.1,15,00,000 received for the sale of
agricultural land is not taxable because firstly it is not covered under

the definition of capital asset in terms of section 2(14) of the IT Act

" and secondly the possession of the land having been handed over

under the agreement to sell dated 8.2.93, the earlier circular of
6.2.1973 is applicable and therefore, on facts it is not covered by the

definition of capital assets u/s.2(14) of the Income-tax Adt.
6.7 As I have already held that the said land is not oovered by the

deﬁmtlon of capital asset u/s.2(14) of the Income-tax Act, I am not
dealing with the other grounds of appeal urged by the assessee.”

Dissatisfied with the order of the Assessing Officer, revenue filed an

appeal bearing No.IT(SS)A No.l-Z/DeI/OO before the ITAT. The revenue

argued before the ITAT that assessee had recelved some payment in 1996.

o Leamed CIT(Appeals) faﬂed to look into these ev1denee whlﬁe holdmg that

-the la;nd ‘transferred by the assessee is not a oap1ta1 asset tor charging the

' i'ass_f'esfsee-—'to' capital gain tax. The ITAT hasv set vafsrcl_e». the issue to the file of .




' the Assessmg Ofﬁcer The ﬁndmgs of the ITAT recorded in paragraph 6

L read as under:

.“v'6>. We have heard the partles and have perused the records of the'
o case. The 1ssue rnvolved IS whether the agncultural Iand n quesuon
whrch has been sold/transferred by the assessee, to the DLF Universal
Ltd. are covered under the definition of “Capital Assets” as provided
w/s.2(14) of the Income-tax Act, 1961. According to the assessee the
said lands do not fall within the deﬁnition of capital assets as the lands
in questlon are situated beyond the municipal lnmts and have been
falhng under the Panchayat. The A.O. has applied the notification of
1996 for ascertaining whether the property in question falls within the
municipal limits or not and not the notification of 1993 when the
transaction was made. The perusal of memorandum of agreement of -
- exchange dated on 8.2.93 entered into between the assessee and M/s.
Bhagirthi Investments P. Ltd. on behalf of DLF Universal Limited,
shows that the aesessee ‘was the owner of agricultural land totaling to
7 kanals 18 v'marla situated in the retevant Panchayats of Village
Shahpur Tehsil- and Dist. Gurgaon whereas the 2™ party Mys,
Bhagirthi Investments P. Ltd. was only in possession of land
measunng 19 kanals and 15 marla 51tuated in the revenue estate of
Vlllage Barola The. & Drst Gurgaon Under the sa1d agreement of -
- exchange both the part1es agreed to transfer their respective lands to
each other by way of exchange It was also agreed that Rs 25 lakhs
was' (0 be paid in’ equal share to the Ist party by the 2™ party at the -

% sanctioning of mutation and exchange of two xespecuve lands
e o




1
st

'by way of dlﬁference in market value of the lands of two vﬂlages It

has also been recorded that the possession of land exchange had taken

place between the partles It has been agreed between the partres to
’obtam hcense of the colony by the 2™ party namely DLF in respect of

above Vlllage Shahpur from Haryana Govt and Tst party will be
entitled to obtain plotted area duly licensed from M/s. Bhagirthi
lnveStnlent Pvt. Ltd. @} 1600 sq.yard/acre by way of exchange of land
of Village Balula from the 2™ party and the second party will be
bound to allot plotted area to the first party at the above ratio in the
land situated at Shahpur. Since the dispute arose between the parties,
the assessee went to the civil court by filing a suit for permanent
mjunctions against the DLF Universal Pvt. Ltd. However, the parties

arrived at a compromise under which original terms of deal were

-modified and the assessee has been given residential plot @ 1850 sq.

-yard/acre instead of 1600 sq.yard per acre and have been paid an

additional amount of Rs. 1 crores 75 lakhs in addition to the previous

amount already paid to the assessee. It seems that these¢ fact has not

~ been taken into consideration by the authorities below vihile deciding

- the'main issue. In the facts and circumstances of the case, we are of

the view that in the interest of justice, the matter needs so be set aside
and restore to the file of the AO. who may examine the. matter afresh
in accordance with law keepmg in view both the agieements, the'
original agreement dated 8.2.93 and the settlement made in 1997.-

Needless to mentlon that’s the assessee may be grven reasonable

'opportumty of bemg heard




e

N

"

e

7 framing the reassessment" under sec. 158

I the result, the appeal of the revenue s allowed for statistica

pmposes”.

| 6 It emerges out from the record that when dlspute was pendmg before. |

‘ the ITAT, the Assessmg Officer has reopened the block assessment on 19

September, 2003 by issuing a notice under sec.148 of the Act. He passed a
reassessment order on 15.3.2005 and determined the undisclosed income of
the assessee at Rs.4,57,87 ,892. In this order, the‘A'ssessing Officer has-added

the value of plot allotted to the assessee by DLF at the asking of M/s.

Bhagrrthl Tnvestment (P) Ltd. in lieu of original agreement This

reassessment order was passed by the Assessing Officer under sec.158-BC

- read with sec.147 of the Act on 15.3.2005.

7.  The Assessing Officer thereafter framed the assessment under
Sec.158-BC/ 143(3)/254 of the Income-tax Act, 1961 as per the directions of
the ITAT on 31.3.2006. In this assessment order, Assessing Omcer has

observed that the directions given by the ITAT has been considered while

He reproduced the observatrons made in the reassessment order in the fresh

assessment order and determmed the undlsclosed mcomc of the assessee at

Rs.5 68 46 830

-BC read with sec.147 of the Aot _,




- 8 Leamed F1rst Appellate Authorlty 1n‘pr1ne1ple concur WIth the
ﬁndmgs of the Assessmg Ofﬁoer He has observed that assessee faﬂed to
produce any documentary ev1dence exhlbltmg the ohange of’ mutauon m

| respect of Iand in dlspute 1n favour of the vendee In hlS OplIllOIl the alleged
| agreement dated 8.2.1993 does not demOnstrate the :change of ownership of
the land. Learned CIT(Appeals) further observed that assessee along with

co-owner had received a sum of Rs. 3 crores on 27.6.96. Thus, the dispute

7

'was formerly dissolved on this date and 22 plots were allotted. The trial
court disposed of the litigation by way of a compromise decree on
-19.12.1998. It only refers 1o formally acceptance of compromise by the
court. In this way, learned CIT(Appeals) has held that transfer has taken

place on 27.6.1996 during the period relevant to assessment year 1997-98

is applicable. The learned

and accordingly notification of 1994

'CIT(App.eals) has further upheld the inclusion of value of assessee’s share in

the 22 plots for determmmg the capital gain arisen on transfer of the

agnculturalland o L T

9 3 The Tlearned counsel for 'the assessee Whﬂe lmpugmng the order of

!

learned CIT(Appeals) oontended that agr1eultura1 Iand s1tuated n Vlllage

Sarhaul and Shahpur was owned and" possessed by Shn Ram Mehar Flo




)

o i_ assessee Ajlt Smgh S/o Ram Mehar B/o assessee Smt Shant1 Dev1 mother .

. "‘fand assessee hlmself in equal share The govemment has 1ssued a
,’_“‘f_""”notlﬁcatlon on 29 3 1973 whereby it has prov1ded the. land excluded from, o

'the deﬁmtlon of “capltal assets” in terms of sec. 2(14) sub clause (3) clause:

(). It is prov1ded in this notification that land abutting beyond dlstance of 2
kms. on elther side of Delhi- Gurgaon Road up to six kms. from the

corporation limit of Delhi would be excluded. Accordmg to the learned

' counse], the distance for determining the status of agricultural land whether
~-capital assets or not, it has to be seen that such a land should be situated
“beyond a distance of 2 kms. on either side of the Delhi Gurgaon Road up to

- 6'kms. from Delhi to Gurgaon on High Way. He submitted that undisputedly

the land of assessee was situated within the limit of 6 kms. from Delhi on
NH-8 but it is not abutting within the 2 kms. distance of this road,
Explaining this, further he pointed out that after a distance of 6 kms., it is

meaningless where the land is situated even il il is situated adjacent to the

'vnatlonal hlghway, it will not be a capltal assets. Thus, Accordmg to this

' notlﬁcatlon land of assessee does not fall w1thm the amblt of expression

.ffcapftal—-assets” employed m sec. 2(-121) :of the Act.- For buttressing his

- contenuon he took us through the copy of the notlﬁcatlon avallable at pages




| 99 and 103 of the paper book Refemng to the ongmal assessment order o
- 'dated 26 2 1999 he pomted out that Assessmg Ofﬁeer has agreed to the fact-f._
o that land of assessee is s1tuated beyond a dlStaHCC Of 2 klﬂS ﬁorn the B

inatlonal hlghway, however he d1d not apply the notlﬁcatlon of 1973 rather' |

; he applied the notification of 1994 whereby this limit of 2 kms. has been
hicreaeed to 6 kms. Thus, according to the learned counsel for the assessee,
the core issue for adjudication before the ITAT is when agricultural land of
assessee was transferred. | If it is held to be transferred on 9.2.1993 | as
claimed by the assessee then notification of 1973 would be applicable and

no capital gain tax would be leviable because assessee has not transferred

any capital assets. If it is held that land was not transferred on 9.2.1993 then

~ notitication of 1994 would be applicable. According to that notification, the

alleged agricultural land transferred by the assessee would be treated as a

capital assets.
10. | The learned counsel for th'e' assessee thereafter took us through the
. copy of the agreement dated 8. 2 1993 available at page 67 of the paper book
He pointed out that as far as genumeness of this agreement is concerned the

. Assessrng Ofﬁcer ‘has not drsputed In pursuance of this agreement -dassessee

E along wrth co- owner has filed two crvﬂ surts bearmg No.51/92 1n the court

P
! j
R




i;."‘-"‘-fof Sub-Iudge-II Class Gurgaon The defendant M/s Bhag1rath1 Investment;:j,' , |

- '.’(P) LTd has adrmtted the clann of assessee The learned Sub Judge II Class . :

S decreed the su1t The copy of the Judgment and decree sheet 1n both the 01v11;

“suits are avallable at page Nos 72 to 78 of the paper book. Learned counsel.

Ry

for the assessee took us through the deCrees. In executlon of the decree, the

- revenue authorities under the Punjab Land Revenue Act has sanctioned the

mutation. The copy of the mutation register has been placed on record at
pages 79 and 80 of the paper book. Thus, as far as the aesessee is concerned,
in pursuance of the agreement he has transferred the land on 9.2.1993
possession was handed over to M/s. Bhagirathi Investment ®) Ltd. The

change of ownership and off possession has duly been reflected in the..v;_:._,{Land

Revenue document prepared under the Punjab Land Revenue Act. The cash
component also exchanged hands. As per the agreement, M/s. Bhagirathi

Investment (P) Ltd. in association with DLF was required to give developed

plot of measuring 1600 sq. yds. per acre. It" failedto give those plots w1thm

’ v, the stipulated penod and a. dlspute arose between the parties. The assessec
had filed civil suit for possessmn etc. Whereas Mss. Bhagirathi Investment :
'(P) Ltd has ﬁled suit for pelmanent mjuncuon These 11t1gat10ns have been -

- resolved. by way of a compronnse decree dated 19.12.1998. The assessée in




i concerned 1t is to be construed as accrued on the day when the transfer has

| taken place The date of the transfer is the de0131ve factor of accrual of &
| capital gain. It is nnrnatenal when the consideration for the transfer of
ea"pital asSet was recerved by an assessee. For butt‘reSsing‘hjs proposition, he
relied upon the Judgment of the Hon'ble Andhra Pradesh High Court in the
case of Additional CIT vs, G.M. Omarkhan 116 ITR 950. CIT vs. Rohiak
Textiles Mills 138 ITR 195 (Delhi). He further contended that what the
| parties did subsequently is not relevant. In support of his contentions, he
~relied upon 37 ITR 26 (Mad) rendered i the ea'se' of T.V. Sundaram Iyer & |
Sons Ltd. vs. CIT 37 CTR 26, all the Contollers of Estate-duty Vs. Smit.
Chanderkala Garg. and Shah Vyas Lal Madhav .T1 Vs. CIT 95 ITR 614

(Kerala). He also rehed upon the Judgment of the Hon'ble Gujarat High

i

“Court in the case of B.N. Vyas Vs. CIT 159 ITR 141 and the decision of
Hon'ble Madras High Court in the case of M. Venkateshan Vs. CIT 144 ITR

11 In his riext fold of subn:nss1ons he pomted out that in case it i
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‘," "“’-u

* between assessee and M/s Bhagnathl Investment (P) Ltd ‘were resolved 011".‘ o

R 12 1998 when a compronuse was reached whereby thc vendee agreed to

1600 sq yds per acre. ThlS date does not fall w1tth the block penod and the |

alleged capltal gain income cannot be asse_ssed in the vbl,ock_ period. He
emphasized that in pursuance of the agreement dated 8.2.1993, the vendee
made the payment of Rs. 60 lacs to all the co-sharers and assessee received
Rs.15 lacs. The .dispute was not t‘or the transfer of the agricultural land
owned and possessed by the assessee. The dispute was relating to the

balance consideration i.e. plotted area @ Rs.1600 per sq. yd per acre.

. Refern'ng to the order of the learned CIT(Appeals), he pointed out that how

Leamned First Appellate Authority failed to construe certain factual aspects.
Specrﬁcally he drew our attention towards findings of learned CIT(Appeals)
in paragraph 7.4. Accordlng to the learned counsel for the assessee, the

learned CIT(Appeals) has observed that assessee has fumlshed no .evidence -

- to prove that the lands were actually exchanged and mutat10n was

sanctloned The learned counsel for the assessee emphasmed that mutation

“ - was sanctloned and copres avallable at page Nos?45 246 as well as page

Nosh79 and 80 of the papor book Snmlarly, learned CIT(Appeals) apgain e




"observed in paragraph No 7 5 that agreement dated 8 2 1993 IS only an .
V' agreement and no transfer had taken place The cou1t decree demonstratmg .
':the exchange of possess1on coupled wrth the sanct1on of mu auon are the, _

documentary evrdence Iearned CIT(Appeals) faﬂed to take cognlzance of

these documents and to appreciate them-.

12.  Learned DR on the other hand relied upon the order of the learned

CIT(Appeals). He contended that after the agreement on 8.2.1993, no active

steps were taken by the parties for transferring the land. There were disputes

pending in between vendor and vendee. The dispute was resolved on
2%.6.1996 when Vendee agreed to make the payment of R. 3 crores over and
above the already paid one. ThlS Rs. 3 crores was paid through account
payee cheque to the assessee along with co-owner. Subsequent to thls a
formal decree has been drawn by compromising the dispute before the trial
court. The actual transfer has taken place on the day When this Rs.3 crores
was paid to the assessee along with other CO-OWners. In‘this Way, he relied

upor the orders of the revenue authorities below.

13, We have conSidered' the rival contentions and gone through the record

carefully Sectlon 45 of the Act provrdes that any proﬁt or gam ansmg from

)




{

. shallbe chargeabIe i income

rothervwse prowded m sec. ‘54, 54-B_ D E EA, EB F G and H Of the ACt |

i f’?_deemed to be the mcome of the prev10us yea:: in whmh the transfer took-.'-

place The expressmn capltal asset has been de‘ined in sec. 2 sub sectron :

1(14) of the Act. Similarly, the CXpreSSlon tran“hr’ has been defined in sec.

2(47) of the Act. Both thel;se' sections have a direct bearing on the

controversy in hand, therefore, it is salutary upon us to take note of these

clauses.
Section 2(47): |
47) [f‘transfer”, in relation to a capital asset, includes,-

(1)  the sale, exchange or relinquiskment of the asset; or

(i) the extinguishment of any righs therein; or

(i) the compulsory acquisition thereof under any law; or

(iv) in a case where the asset is converted by the owner
thereof mto, or is treated by him as, stock—in-trade of a

business carried on by hun, § -h conversion or treatment;

.

or
(v) any transaction 1nvolv1ng the ailowmg of the possessmn

of any’ 1mmovab1e property to ‘be taken or retained i in pa11: :
perfonnance of a contract of the nature referred to in

section 53A of the Transfer ut Property Ac‘r 1882 (4 of _
"1882) or- - - - T

-tax under the head cccapltal gams and shall be S




(14)

‘ ,,vof or acqumng shares ' 1n a co-operatlve socnety‘

'company or other assoclatlon of persons or by way of .

any agreement or any arrangement or i any other o

manner whatsoever) which has the effect of transferring,

or enabhng the enjoyment of any nmnovable property.
Explanatmn - For the purposes of sub-clauses(v) and (VI)

“Immovable property” shall have the same meaning as in clause

(d) of section 269UA;

“Capital asset” means property of any kind held by an assessee,

whether or not connected with his business or profession, but

does not include-

XXXXXXXXX
(iii) agricultural Iand in India, not being land situate-

(@)in any area which is comprised within the Jjurisdiction of a
mumc1pahty (whether known as a municipality, mumcrpal

corporation, notified ares Comlmttee town area eommmee

town committee, or by any other name) or a cantomment board

‘ and which has a populatlon of not Iess than ten ﬂmusand

o aecordmg to the last preceding: census of which the relevant

ﬁgures have been pubhshed before the ﬁrst day of the prevrous

year or - ST o




| (b) in any area w1th1n such dllstance not bemg more than efght // N
kllometers from the local hnnts of any mumcrpahty or )
:cantonment board referred to rn 1tem (a) as the Central

'avlng regard to the extent of and scope for,

G Vernment may,
L urbamzatlon of that area and- other relevant cons1deratrons

‘A specn’y in this behalf by notrﬁcatlon in the Ofﬁ01al Gazettee ;17

14. Thus from the bare reading of the above prov151ons, it would reveal

(y  thatin order to determine the capital gain as arisen to an assessee, there are

basically three ingredients:
i)  theremustbea capital aSSets;
i) it must have been transferred durlng the accounting period
| releVant to the assessment year;
iii) | Capital gain must have an'sen to an assess.ee on.transfer of such
assets. |
24 / % At the 'c0st of ' repetltlon; 'we would like to observe that status of

«

A L

' assessee’s agrlcultural land, Whether a camtal asset or not could be

determined only after the detcrrmnatlon of the date of its transfer If it is hcld

that the transfer has taken place on 9 2.1993 then it would be excluded from

the amblt of caprtal assets as per the exceptlon prov1ded in clause (b) of sec.

2(14) sub SCCthIl(lll) of the Act If 1t 18 held that transfer has taken place




= 1ts geographlcal locatlon In the notlﬁcatlon of 1994 the area abuttmg to, ,

, vfi,_natlonal htghway N

and the land of assessee comes W1th1n the extended area of thts notlﬁcatron
Accordmg to the assessee the land in d1spute was transferred on 9.2.1993
when the decree in cml suit Nos 51 & 52 of 1992 were passed Tlns decree

'L
hay been executed and mutation has also been sanctioned. These documents

are avallable on the record. No one has challen'ged ‘these decrees. A

compromise decree arrived af by the parties before the court has same
binding force as any other decree. Hon'ble Bombay High Court has
considered this issue in the case of Anant Chunm Lal Kate Vs. IT O reported
i 267 ITR 482. Hon'ble High Court .has held that a decree in terms of
settlement arrived at by the parties before the court has same. binding force
as any other decree, Thus, according to these decrees coup]ed IW1th their
execution the land in dispute was transferred by the assessee within ‘the
| meamng of sec. 2(47) of the Act The land owners have handed over the
possess1onl in performance of an agreement to the Vendees They have

'recelved con31derat10n n cash amountmg to Rs 60 lacs out of whlch

shares Fhls indicates that assessee has completed all the

:":_;'leadmg from Dellu to Gurgaon has been enhanced -

N ,



-
9,

| 'that a drspute arose between the vendor and vendee wrth regard to the"

-consrderatron and therefore it should not be consrdered that the land was.

transferred on 9. 2 1993, Thrs issue has fallen for consrderatlon on Varlous

‘occasiOns before the Honble High Court. The Hon'ble High Court in

authoritative pronoune‘eme'nt has held that when actually eonsideration was
received by an assessee is immaterial for bringing any capital gains to tax, it
is mnecessary that capital assets should have been transferred in the
accounting year relevant. to the assessment year and av right to receive the
sales consideration on account of sueh .tran,sfer'vhad accrued to the assessee.
A reference can be- made to the authoritatrve pronouncement of the Hon'ble

Madras High Court in the case of TV Sundaram Iyengar & Sons Ltd. vs.

CIT (supra). In this case, assessee carried on busineSs in purchase and sale of

" motor vehicle. In_the assessment year 1947-48 assessee had sold its lorries,

taxies and wvans to a company for a certain su'ms. The assessee was

malntalmng its books of account on mercantﬂe ba51s 1t had shown sale pnce

-‘—of Ms& recerpt Subsequent to its year of accountmg, assessee agreed to .
f"\,‘éﬁ& y@xgﬁﬁm %%j&%?\ | o




'f‘amount representmg wr1tten down value of’ sard' velncle wlnch ‘was_ muclr

:then the pnce at whreh assets were solc The assessee was assessed to

: *':*':"capltal galns tax ¢ on stin representlng selhngv”pnce less written down Value of

assets. The issue arose before the honourable court was whether w1thout any
’- understatmg that price was to be pald to any future tlme pnce bécome
payable forthwith in the relevant accounting period and assessee obtained a
right to receive prlee in that year and itS'prOﬁt, therefore, capital‘ gains has
arisen in that assess’rnent year. The Hon’ble Court has held that right to
receive the price had accrued to the assessee in the accounting year relevant
' to the assessment year 1947-48. The Hon’ble Court further held that m the
subseqUent years what parties did w’oul'd not have any bearing on their tax

liability for that year. Similarly, Hon'ble: Andhara Pradesh Hi gh Court has

also considered this issue in the case of ACITI Vs. G.M. Omarkhan (supra). |

The Hon’ble Court has considered four questiens of law in this judgment.
' "Questlon No.3is relevant for our proposmon It reads as under

Whether the proﬁts or gams ansmg from the transfer of a cap1tal

‘assets can be chargeable 10 mcome-tax 1f the transfer IS effected in the ,

prevrous year and if no amount 1S recelved‘?” |




B Hon'ble Supreme Court in the '}'case o""';':Alapatr Venk:’;"aram1ah Vs. CIT 57"'}{ S

r/ ™
N’

O

e The ch’ble Court has cons1dered the Judgment of Hon'ble Madras ""3

[ ‘H1gh Court 1n the case of T V Sundaram (supra) has also the judgment of:f' BN

i 'ITR 185 The Hon’ble Court has observed that to attract the 11ab111ty to tax .
‘under sec. 45, it -is sufficient if in the acCoUnting' year, profits have arisen out

“of the transfer of capital assets, in other words, the assessee had a right to

receive the profit. Actual receipt of profit is not a relevant consideration.

When once profit have arisen in the accounting year out of the transfer of the

| capital assets, that would be sufficient to attract liability under sec.45 of the

~Act. Thus, it is immaterial whether the assessee had received full

GOnstderation or not as per agreement datedv ‘8.2.-1 993. The incidence of
tranSfer of agﬁcultural land by virtue of a decree and sanction of mutation
cannot be postponed or linked to the actual receipt of sales consideration.
Thrs incidence cannot be postponed to a subsequent date only for the reason

that full consideration was n’ot received by th__e assessee. Thus, right to

“receive the con51derat10n has accrued to the assessee when he perfonned hlS

'part of ‘contract by ﬁhng c1v11 suit and gettmg the decree in favour of the

vendee and when th1s decree was g1ven effect m the land revenue record

o ‘mamtamed under the PunJab Land Revenue Act The- possesszton was also




s ’handed over to 4the Vendees snnultaneously The drspute betwe'en the'

PR ‘_’assessee and the vendee w1th regard to plots requlred to be glven by the-; Vo

o vendee to the assessee cannot defer the mcrdence of transfer to a subsequent

date The assesses is drsputmg h1s nght accrued to hrm by vrrtue of such

transfer In order to avord that litigation if something excess has been given

by the vendee after a long drawn htrgatron"would not entitle the Assessing

Officer to say that transfer has taken place on a subsequent date.

17. ~ The next issue is about the physical location of the agricultural land

whether it is beyond a distance of 2 kms. from the NH-8 or not. The
Assessing Officer in the original o assessment order passed on 26.2.1999 has
held that lands of the assessee are at a 'distan'c‘e' of three and half kms. and

four and half kms. This finding of the Assessing Officer reads as under:

“Therefore, capital gains tax in this transaction is leviable. on this
assessee in the AY 1997-98 in the block peﬁod ending on 17.2.1997.
Therefore, carlier notification dated 6.2:1973 is not apphcahle in this
case. As per distance certificate filed by the ass‘essee oh 23.2.99

AT,
R,

. Gurgaon Road and v111age Shahpur is at a drstane of fcur and half KM~
~ from Delhi Gurgaon Road This d1stance has been physwally vemﬁed
_‘and is about 3 KM from Old De1h1 Raod’ and 1t has also been venﬁed

Efimiaht dlstance of these ] pleces of lands ﬁom Munrclpal ants -

M Bty w% >,
;)
s }




£

Of Gurgaon is 5 KM-‘ only and these pleces of lands are srtuated w1thm o

8 KMs of Mumcrpal Lm:uts of Gurgaon

| 18%_; ‘Apart‘ :from the' above the assessee has apphed to the Tehsﬂdar

Gurgaon under nght to Informatlon Act and obtalned a report Wthh 1S

placed on record at pages 243 and 244 of the paper book Accordlng to this

report of Asstt. Information Ofﬁcer-cum-Tehsrldar, Gurgaon, the lands of
the assessee are situated at a distance of 2 kuis. and 950 meters and 2 kms.

and 500 meters. The Assessing Officer in the original assessment proceeding

" has held that notiﬁcation of 1994 is applicable whereby this limit of 2 kms.

has’ been extended otherw1se he was convinced that the land of the assessee
is srtuated more than 2 kms. ﬁom the bank of NII-8 In the frcsh assessment
order the Assessing Officer has not referred any scientific mode for working
out dlstance contrary to the stand taken out in the ongmal assessment He
does not want to rely upon the report of Tehsrldar who 1s_‘a revenue official

under the Punjab Land Revenue Act and mamtammg the records of right

'relatmg to the agnculmral land in perfonnance of his pubhc dut1es “The
Assessmg Ofﬁcer no doubt can d]ffer Wlth all these thmgs but there should

- mbe serne sound and loglcal evidence for drffenng w1th the stand taken in the

ment order Therefore we do not ﬁnd any ev1dence whlch ‘




U bank ofNH 8

. | 19 Before amwng at any conclusmn Iet us cons1der the ﬁndmg recordedl

.'by the revenue authorltles 'below for reJectmg the clalm of assessee that =

transfer has taken place on 9. 2 1993. Leamed CIT(Appeals) in paragraph

Nos. 7. 4 and 7.5 has made the foHowmg observatlons

“7.4. It appears that certain disputes had arisen between the parties

and the Memorandum of Agreement of Exchange was not
implemented. The appellant ‘has furnished no evidence fo prove that
the lands were actually exchanged and mutation was sanctioned. The
matter dragged on for some time and ultimately a compromise was

made. Subsequently, court has passed a decree to the compromise

made between the parties which shows that the assessee and other co-

owners were allotted 11 plots of different sizes and were also paid an
amount of Rs.1.25 crores, in addition vto.Rs. 25 lacs paid‘ earlier, in
exchange of 17K-15M of agricultural lands in village Shahpur owned
by the assesse¢ and other co-owners Similarly, compromise and court
decree for another 11 plots and an amount of Rs.1.75 crores in
addltlon to Rs 35 lacs ongmally pa1d was_also received in exchange
of agncultmal lands measunng 24K-19M in Vlllage Sarhaul. Thus as
per the deed the appellant alongw1th othcr co-owners received Rs 3 60

crores bes1des 22 developed plots in exchange for the land in questlon

suggests that land m dlSpute 1s s1tuated at a dtstance of tess 'than 2 kms trom

N

Y

)
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7 5 It is clear ﬁorn the above that the transfer d1d not take place as:f
per Memorandum‘ofv "”_,greement of Exchange dated 8 2 93 It was:‘;__' .,‘:: |

o only an agreement No documents relatlng to mutatron of respectlve;- :
| :""‘llands have been ’produced tolv prove that the land at vﬂlage Shahpur*‘ .

- , and v111age Sarhaul was actually exchanged wrth land and Vrllage"

| Balula”.

20.  These findings are factually mcorrect. The assessee has prodnced

copies of the decrees passed in civil suit Nos. 51 and 52 of 1992. He also

“produced copy of the mutation. The findings of the learned CIT(Appeals)

that ‘no evidence to protfe that lands were actually exchanged and mutation

was sanctioned’ recorded in paragraph nos. 7.4 and 7.5 are to our mind

~ factually incorrect.

21. Learned CIT(Appeals) while affirming the action of the Ass"evsvsing
Officer for holding that transfer has taken place in assessment year 1997-98

has considered one aspe'ct i.e. receipt of Rs. 3 crores by the assessee along

" wrth other two co-owners from the vendee. In the opnnon of the Learned o

FlI‘St Appellate Authorrty, recerpt of thrs amount is a dec1s1ve factor for‘

'detern:umng the date on whrch agncultural land of the assessee was

transferred On due consrderatron of - thrs ﬁndmg of the Learned Frrst

ty in paragraph No. 7 7, we are of the oprnron that Leamed 1




the date of agreement;‘ Th’e “a'ssesse'e b 'peﬂbﬁﬁe‘d his part of contract
'handed over the possession of his land to'the vendee got sanctioned the
mutation in favour of the vendee and thus in the land revenue reeord
oWnershrp has been changed. The assessee recc‘lved part consrleratlon ie.
vcash components The part con31derat10n was leﬁ for a future date Thts was
not paid by the vendee and thus a litigation stc,rted The htlgatnon was not
 with regard to transfer of the land but it was re]_.afjng to the rights accrued to
~ the assessee to receive consrderatlon for the transfer of his land and,
therefore in view of the judgment of the Hon'ble Madras High Court as well
as of Hon'ble Andhara’ Pradesh High Court this deferment of part
consideration could not be held respons1ble for 1 oldmg that transfer has not
’Ztaken place. The other’ reasomng given by the learmed CIT(Appeals) 1S that |
payment of Rs 3 orores was recelved on 27.6. 1)96 ancl the ultlmate decree'
| dlsposmg of all the 11t1gat10n relatmg to thlS eomtderahon fol tlansfet of the'.’.
land passed on 19. 12 1998 is mere formal acceptance of the oompromlse by

’ r’am 1n our oplnlon Learned First Appellate Authonty faﬂed to ;




L On 19 12 1998 1n between m"“"rder to resolve the dlspute if any""axt,'payment R A

was made then that would not be sufﬁ01ent to say that transfer has taken': -

place’ on that day. Bothvthese issues can be explained by’ this simple

example, namely, ‘A’ person entered into an agreernent with,’ ‘B for sale of
agncultural land for a con51derat10n of Rs. 100, At the time of reglstratlon of
sale deed, say Rs 60 are pa1d by the Vendee to the vendor and Rs.40 were

agreed to be paid within two months. Vendor handed over the possession of
the land and got registered the sale deed. Thereafter vendee reﬁleed to pay

and vendo'r filed a suit for recovery of Rs.40. In between to. avoid that
litigation if vendee paid Rs. 45, can it be held that transfer has taken plaee‘ on
the date when vendee agreed to pay Rs.45 . Certainly not. The transfer for the

purpose of inceme-tax act, would be considered as taken place on the date

when sale deed was executed and possessed on acceptance of part

-consideration was handed over to the vendee. Similarly, .,v.the'j_ payment of -

cdnsidefation in between p‘ending 'o'f litigation would not be th‘e"_cbn(:lusive

| date on wlnch htlgatmn has come to an end The 11t1gat10n would be

to an end on the day when order is passed bv the




 competent court resolving the dispute or rejecting the suit of the plaintiff Lc.

¥

the date when judgment was ‘pronounced. Thus, the infer ences drawn by the

Learned First Appellate Authority are not illogical but on misconstruction

and niiSiﬂterpretation of the facts and circumstances. This date when
litigation has come to an end is 19.12.1998. Again it does not fill within the
block period and assessee cannot be taxed on account of arisen of capital

gains in a block assessment. In view of the above discussion, we hold that

the land of assessee was transferred on 9.2.1993. It is not a capital assets i

view of the 1973’s notification and no capital gains has arsen to the
assessee. We delete the additions made by the Assessing Officer in this
regard.

22.  The learned counsel for the assessee at the time of hearing has pointed
out that search was cam'ed out in the individual capacity of the assessee

whereas assessment order has been framed in the status of Mangal Singh,

HUF. Thus according to the learned counsel for the assessee the assessment -

order is- w1thout jurisdiction-and not tenable He made -a reference to the

punchnama avarlable at page 1 of-the paper book. It appears that thrs Issue

was not ra1sed by the assessee before the Ieamed revenue authontles below

hrough. the grounds of appeal ﬁled by the assesses before the

O




23 In the result, the appeal filed by theassessee vis partly allowed. _

33

leamed 'CIT(Ap;Seals) in the oﬁgiﬁa} round of litigation. The grounds are

o reproduced by the Ieamed CIT(Appeals) n 1ts order dated Ist December

1999 at page 2 but no such ground was taken by the aisessee. The assessee
has neither taken any objectron before the Assessing Officer in the original
assessment proceeding. This litigation has been emanated from the order of
the ITAT whereby Assessing Officer was directed to examine the
subsequent development i.e. subsequent litigation, receipt of Rs. 3 crores on
26.9.1996 etc. Assessing Orfﬁcer is required to consider these limited issues;
The photocopy of the punchnama placed before us is illegible. Neither any
copy of the notice issued under sec.158-BC has been placed on record. Tt

emerges out at all along in the past this issue was not raised and there is no

&vﬁndjng of the revenue authorities on this issue. Since we have already held

that land in dispute was transferred on 9.2.'1993, calling of any remand
report on this.issue or setting aside this issue would only increase

multiplicity of htigation,' therefore, we- reject this argument raised by the

learned counsel for the assessee at the time of hearing. - | o

| ‘24. Now we take IT(SS)A No 26/De1/09 In th1s appeal, revenue has )

pleaded that learned CIT(Appeals) has erred in- quashmg the assessmenf




|

order framed under sec. 158-BC read w1th sec 147 of the Act. The learned

‘counsel for the assessee at the Very ‘outset - submrtted that learned

CIT(A‘ppeals) h‘as‘ held‘ that blook‘ assessment cannot be reopehed by
isSuanoe of a ‘hotice under éee.1‘48' of the Act. Learned CIT (Appeals) while
holding so has followed the decision of Hon'ble Gujarat High Court

rendered in the case of Cargo Clearing Agency vs. Joint CIT 218 CTR 541

and the order of the ITAT in the case of Western India Ba@kers (P) Ltd. ws.

DCIT reported in 82 TTJ 223. He prayed that in view of the above, appeal of

the revenue be dismissed.

25. Leamed DR on the other hand was unable to coatrovert the

contentions of the learned counsel for the assessee.

26. We have considered ﬂi_e_,-ﬁval contentions and gone through the record

carefully. Leamed CIT(Appeals) while holding that a block assessment

cannot be reopened by 1ssuanee of notice under sec. 148 of the Act Eras |

followed the decision of Hon'ble Gujarat High Court as well as the order of

the ITAT. In these decisions, it has been held that Pprovisions contained in

Chapter XIV-B are speci’al provisions and override general provisions of ‘the

'Act Spe01a1 3 proeedure ha.s been prescnbed for block aqqessmem under

.,,,there 1S no mentron» of sec.l47 or sec. 148 1ﬁ ﬂrat“ '

o 'v



35

- chapter Therefore the block assessment cannot be reopened We do not see
i any error m the order of the learned CIT(Appeals) Leamed Flrst Appellate

" Authorlty has nghtly placed 1ts multtphorty rellance upon the two

authontatlve pronouncements Learned DR was unable to pomt out any
cncumstance which can suggest that Learned: First Appellate Authority has
erred in following the proposition laid down in these two decisions. Apart
from th1s while dealing with the appeal of the assessee we have already held
that agncultural land of assessee was transferred on 9.2. 93 and it was not a
capital asset in view of 1973’s notification. Therefore even on merit, there

w1ll be no addition on account of capital gain arisen to the assessee.

“Accordingly, this appeal of the revenue is dismissed.

ITA No.576/Del/09:

27.  In this appeal, the grounds taken by the assessee are not in consonance
with Rule 8 of the ITAT’s Rules, they are.argumentative and descriptive in
nature. The assessee has challenged reopening of assessment by issuance of
a notice under sec. 148 of the Act in assessment year 1997-98 whereby_ .
Assessmg Officer has reopened the regular assessment proceeding of the

assessee pertammg to assessment year 1997-98 for assessmg the alleged_ |




" capital gain arising to the assessce on account of transfer of his agricultural

land.

28 With the assistance of learned répresentatives, we have gorie thrpagh

- the records careﬁllly. Assessing Officer has sought to tax the capital gains
arisen to the assessee on transfer of his agricultural land en the grommd tha
such transfer has taken place on 27.6.1996 which falls in assessment year
1997-98. While deéh'ng with this issue in the assessee’s appeal i.e,
IT(SS)A.No.ZS/Del/OQ, we have held that land in question was tramsferred
on 9.2.1993. No capital gain has arisen to the assessee In assessment year
1997-98. Therefore there are no reason for the Assessmg Officer to reopen
this assessm_ent year and no income can be taxed in this assessment year, Iry
view of our detailed discussion made in the preceding paragraphs om the

 issue, we allow the appeal of the assessee and quash the assessment order.

WTA Nos. 01, 02 & 04/Del/09:

29.  In these three wealth-tax appeals at the instance of the assessee Shri

Mangal Singh, late Smt. Shanti Devi through her legal heir and Shri Ajit

o Smgh the common issue relates to taxability of value of 22 plots received

by the assessees m heu of thelr agncultural land Accordmg to the Assessin g

(/md‘\}
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Rs 3 crores ‘on 27 6 l996 They have réceived 22 plots also in lieu of
- ,transfer of their agrrcultural land The contention of the assessee before the
R revenue authorrtres below was that drspute m respect of allotment of plot by

the vendee to the assessee was resolved on l9 12.1998 when the court has

passed a decree on the basis of compromise decree arrived at between the
parties. As per this compromise, plots were allotted on 16 1.1999 and,
therefore, the value of these plots cannot be brought to tax for the purpose of
wealth tax i In assessment year 1998- 99

30.  With the assistance of learned representatives, we have gone through
the records carefully. On perusal of learned CWT(Appeals)’s order it reveal
that for holding the taxability of the value of these plots In assessment year

1998-99, learned CIT(Appeals) has referred his findings recorded in

- paragraph No. 7.7 in the block assessment order dated 28.11.08. We have

dealt wrth this finding of-the learned CIT(Appeals) n paragraph No.21 of

this order and held that no transfer of agncultural land has taken place on

: ___'27 6.1996. The htrgatron in between the partres came to an end on

' 19 12. 1998 There were not plots in questron owned and possessed by the

i *assessee as on 31 3.1998. The plots in- drspute were allotted on 16 1. 1999




'- Wealth-tax massessmentyear l 998-99. We allow all these threz appeals and
- dlrect the Assessmg Ofﬁcer to exclude the value of alleged 22 plots ﬁom the

- net assets of the assessee for the purpose of weal{h-tax act.

W.T.A Nos.03 & 05/Del/09:

31.  The present two appeals are at the h‘lstah,_c;ri;‘; of Shri Ajit Singh and Shri
Mangal Singh, assessees against the separate orders of even dale of learned
CWT(Appeals) i.e. 28.11.1998. The learned counsel for the assessee at the
time of hearing did not press ground Nos.1 andv -'.-’,3,T challengihg the reopening
of assessment. He challenged the determination of value of 22 plots for the
purpose of W.T. Act in this assessment year:. According to the learned
counsel for the assessee the plots in dispute have been allotted to the
assessees and they are amenable to W.T. Act..ﬂ However, the Assesslng
Officer has not computed the wealth as per the procedure pronded n the

W.T. Act rather he has computed the net wealtb 51 the basis of the valuation

- report obtained by ..._the bank for considering dhe loan application of the

assessee for construction of the house. ACcordingz to the learned counsel for A

Valuatlon report cannol be made the sole bas1s for __

of these plots Leamed iR on the other hand rehed
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o 'ﬁpoﬁ the .orders of the revenue A‘authorities below‘ He snbniitted that such

'vah‘iation report was got prepared by the assessees themselves They cannot
be allowed to take a different stand then the one they have taken before the-
| bank authonties ” | '.
32. We have considered the i‘ival contentions and ‘gone throilgh‘ the record
carefully. As far as taxability of the value of 22 plots under the W.T.Act is
concerned, is not disputed mn this assessment year. The assessee did not ﬁle,
the wealth-tax returns at their own ‘and the Assessing Officer had sufficient’
information exhibiting the escapement of income for the purpose of wealth- ,
tax. Such _infonnation is in the. shape of valuation report submitted to the
bank for iavailing credit facility. "Thus, he has rightly reopened the
assessment. The leam'ed’ counsel for the assessee did not press this issue at
the time of hearing. Therefore, ground Nos. 1 and 2 are rejected.

33.  Ground Nos. 5 & 6 are- general in nature and they do not require any -

adjudication.

As far as the deternnnauon of Value of these plots on the basrs of thev

~ valuation 1eport gathered from the bank s conoemed we are of the opunon




o Valuatlon of the plots for the purpose of W T Act cannot be’ detenmned The

mechamsm to detenmne the Value of 4 assét for the purposé of the W T. Act

R 'has been prov1ded in Sectlon 7 and Schedule @ Pa_rt-B of Sohedu le- 1[/

prov1des the Valua’aon of immoveable propert1es Assessing Ofﬁoer has t
work out the value of the propertles according to this schedule. He has not -
made this exercise and solely' worked out the value of these plots on the

besis of the bank’s certificates. Therefore, we set aside the issue to the file of

the Assessing Officer for readjudication. Both these wealth-tay appeals are
allowed for statistical purposes.
35.  We summarize the result as under:
1) IT(SS) A No. 25/Del/09 the appeal of the
5 assessee 1s partly allowed;
i) IT(SS) A. No. 26/Del/09, the appeal ol the
-~ revenue is dismissed. Lo
1ii)  ITA No. 576/Del/09, the appeal of the assessee is

allowed.;
) ITA No 591/Del/09 the appeal of the revenue S

W.TA. Nos 01 02 & O4/Del/O9 for assessment
year 1998: -99, all these appeals of the assessee

4 'd"are allowed and e T
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o vi) WTA Nos 03 & OS/Del/09 both these appeals

ﬁled by the assessee are allowed for statlstlcal

puxposes

Deéision/’gronounced in the open court on 27,11 2009 BIPE S SE

( RC SHARMA ) - RAJ@A’_“L VA
ACCOUNTAN%MBER ~ JUDICIAL |
Dated2Z /11/2009 | |
-Mohan Lal
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