‘IN THE INCOME TAX APPELLATE TRIBUNAL,
DELHI BENCH “D ™: DELHI

BEFORE SHRI C.L. SETHI,JUDICIAL MEMBER &
- "SHRI K:D. RANJAN, ACCOUNTANT MEMBER

ITA No. 3246/D/06
Asstt. year : 2003-04

M/s Urban Improvement Co. (P) Ltd. Vs. © Income Tax Officer -

Delhii ‘ . Ward 18 (2),
L New Delhi. -

(Appellant) A : o (Respondent)

Appellant by : Ms Rano Jain, CA o
Respondent by: Shri Nikhil Choudhary, Sr DR.

* ORDER

C.L. SETHI, JUDICIAL MEMBER

The assessee |s in. appeal agamst the ‘order dated '24 8.2006

ssed by the CIT (A) in the matter of an assessment made u/s 143(3) o’r

the Income Tax Act 1961 (“the Act’ , by the AO for the asstt. year 2003—
04.

2. The only lssue mvolved in thlS appeal is with regard to the -

_aSseSsee S clalm of deductlon of Rs. 15 66,172/- belng the mterest paid by

the assessee dunng the year

3. The assessee compaiy is engaged in the busmess of land

developers Dunng the course of assessment proceedlngs, lt was notlced-

0 that the assessee had deblted the expenses of Rs. 15 66 172/- ’



2 . .

~ the same to be the pnor period expenses. The. AO had made a reference
to the decision in the case of K Sankaranarayana Iyer & Sons V CIT
(1977) 110 TTR 571 (Madras).

4. On an appeal the CIT (A) has confirmed the AQ’s action. The CIT

(’A) has observed that no doubt, the case law relied on by the AO is not

applicable to the fact of the present case, 'bUt on analyzing the fact of the

case it is crystal dear that the resolution passed by the Board of Directors
of the company cannot overrule the provrsnons of sectlon 145 of the LT.
- Actand, therefore, the action of the AO in d|sallowmg the mterest of Rs.

- 15,66,172/- Was justified. The CIT (A) further observed that the resolution

was passed by the Board of Directors of the company to pay rnterest for

» the earher years to the parties though there ‘was no obhgatron of the

assessee company to pay mterest to such mstltutrons who had failed to

comply the terms and condltlons of the agreement The C1T A further

observed that mere because a resolutlon berng passed by the Board of |

~Directors of the company, the assessee cannot create a habnhty in the year

under consideration when the assessee was maintaining the books of

account on mercantile system

5. Berng aggneved with the order of the CIT (A) the assessee

company preferred thlS appeal before us.

~?-Counsel for the assessee Mrs Rano Jam CA has

B

5‘@ N
‘théz’%:n (A has erred in Iaw in takmg yiew that the |

O
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(B “resolution passed by thé Board of Directors of the company overrules the . -

provisions of section 145 of the Act. She fu_rtner submitted that the liability

to pay interest had a‘ctual_ly arisen in the ’year under consideration when
the 'resolution to pay interest was passed by the Board of Directors in this
year. She, therefore, submitted that the claim of deduction of interest has
been made in accordance with the provisions of sectlon 145 on the basis
of mercantile system of accounting being followed by the assessee. She,
therefore, submitted that the "assessee’s_ claim of deduction‘ ’of» interest
paid to the parties was justified. |

7. 'The' Ld. DR, on the other hand, reiterated the reasons and the

basis given by the AO as well as by the CIT (A) in rejecting the assessee’s .

claim.

8. We haV_e considered rival‘con‘tentionsof both the parties and have

carefully gone.\through the orders of'the authorities below.

9. Inthe present case, the assessee company had accepted money by

) -
certain educational societiesor trusts in pursuance of the memorandum of

}‘understandin'g‘ for 'construction of Senlor Secondary ‘School_ in Sector C,

Greenfields, dated 1‘3'jh June, 1997. Sivnce' the memorandum of_

understanding could not be materialized, the assessee co'mpany decided

- to refund the earnest money received from educational societies or trusts

i w;th: mterest @ 7% per annum. The assessee accordmgly "




conSideration as per the resoiution taken by the Board of Directore of
assessee company dated 8.9.2002. The memorandum of understanding
| for constructron of Senior Secondary School, Sector C, Greenﬁeld provrdes
that in any event the approval to construct school buil_ding is declined by
- Director T & CP,-and / or the second party has not been able to obtain the

' nsame,'the assessee cornpany will refund the 'entire' amount’ deposited

~with it as earnest money to the second party with interest @ 7% per
annum. It was also provided thereln that the second party shall arrange to
obtain approval of the Director, T &CP Haryana, Chandigarh within SiX
months which period shall exclude the time taken by the first party in
_ getting the clearance from the Haryana / Central Pollution contro! Boards.
However, the partres may agree upon to extend the said time schedule,
and, in event lt is found that the second party has not taken any steps
~ and has been neglrgent in gettrng the approval, the said period of six

months shall not be extended and the amount Jpaid by that time shall be

refunded Itis thus clear that the assessee company is obhged to refund

~ the entire amount with interest @ 7% in the event the app_roval is

declined by the Director T & CA and or the second party has not been

able to obtain the same. Accordingly, the assessee c0mpany had taken a

' resolutron in the Board of Directors: meetmq to pay lnterest on earnest
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i “resolution was taken on 8.9:2002..Unless and until,the memorandum of
understanding is cancelled and the earnest money is not found to be
refu'ndable to the educational societies ‘/ trusts, the question of paying
interest @ 7% per annum in every year from ,,the date of deposit did or

| could not arise. The assessees liability to pay mtErest had accrued only
when It is found that the required approval has not been obtalned and the
assessee made itself liable to refund the entire earnest money deposited
with it. In the light of these facts, it is thus clear that the interest pard by
the assessee has been _’ 'crystallized only when the agreement was
'cancelled and |t was decided upon to refund the entire amount alongwrth
the mterest @ 7% per annum. The expenses, therefore, cannot said to be

e

the expenses pertarnmg to earlier years mere because the quantlﬁcatlon |

of interest is made from the date of payment of earnest money to the

date of the refund of earnest money. It is well settled that expendlture are

‘ deductrble in respect of liability actually exustlng in the year in whrch claim
-

~is made. Under the mercantlle system, a- deductlon can be allowed only in

the year in which the liablllty to pay accrues, and it accrues only when the

liability crystallized or become"ascertainedwgsgl__tﬂe .

e

liability to pay interest has been crystallrzed or has become ascertained
_-//———f

" f only when assessee decided to refund the earnest money for the reason

"l ? s,_; could be obtamed Thus, the liability to pay m had

'under consrderatron when the resolutlon was passed

SV
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10.  Inthe result the appe

6

~and not prior to that:E\is was a contractual liability and was crystallized

and ascertained only when the decision to refund the-. earnest money was

taken alongwith the interest of 7% as was so provided in the

memorandum of ‘understanding for cOnstruction of senior secondary
_ ‘school Th|s is not a normal rnterest payable by the assessee for each

year on the amount taken by the assessee but it is the mterest payable

only in the event the' approval is declined by Director, T & CP or- the

’ educatlonal trusts / mstltutlons had not been able to obtam the same
‘resultrng in refundmg the entire amount earlier deposrted with the |
‘assessee as earnest m‘oney‘alongwith the interest. The assessees dlaim is __

- thus admlssrble in the llght of the provisions contained in section 145 of

‘ the Act and in the hght of the fact that the assessee was followmg .

, mercantlle system of accountlng We, therefore, set asrde the order of

authontnes below and hoid that the ‘asseessee’s clarm of deductlon of

~ interest amountlng to Rs 15,66,172/- has actually been accrued or

vcrystallized or ascertamed in the present year under consrderatron, and it

is thus to be. allowed as deduction. The AO shall allow the same and

| modlfy the assessment order accordmgly

et

by the assessee is allowed

- “\?\‘v/}



' {“} Ac:cpuntant Member M Judicial Member

" 7
- 11, This decision was pronounced in the open court on 0 ~//‘\ th
September, 2008.
v ' B -‘ : : \/\"
(K.D.RANJAN) {(C.L. 41111)

Dated the ) 4 September, 2008
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