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- take note of

the manner in which the business of the

assessee-company has been sel up. The appellant s a

Com y under the Conipanies Act, 1956 sct up by the

Government of Haryana. In terms of the Haryvana

Eiectricity Reforms Act, 1997 power sector reforms

were carried out in the State of Haryana. The erstwnile

Haryana State mym._c:;o:v. Board (HSEB) was unbundled

rtakings, assetls.

into two . Oc:uou.c:oz The unde

properties, :md:ufom etc of the mamﬁcslm Iwmw were

to under

transferred to the assessee oOn 14.08.1998

take the -activities pertaining to generation of

‘electricity as an independent entity. All the assets and

liabilities as on 14.08.1998 were taken over Dby the

State Government and then transferrcd to the ncowly

formed Companies. Accordingly, the return of income

._w.z.o_m,&% ,mﬁm_.mmmmmmon for the assessment year 1999-

d from pm.om;@@m to 31.03.1999. The assessee

.
[
.

;mzma a 32:.5 of Soogo for t

of Rs.68,04,01,246/- on

he assessment year 1999-

amoymﬁsm a loss
w_,H“Hm.Hmmo. The return of income so filed was

mqnoﬁdwmswoa by the Audited Balance Sheet and Profit &

..,homm >oooﬂsﬁ. 5 response to. gm notice issued under

,.;mooﬁos 148 on 31.07.2003 the assessee filed a return

‘on 11.09.2003 declaring a loss of Rs.81,38,76,122/-

%Uo MB@CWSQQ assessment has been framed by the

>mmomm5m O:_omn by Bmfsm additions out of provident

%

H.ﬁsa\@msﬂos fund, fuel related expenses and penal

.
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ground that the sam¢ relates to the period prior to the

incorporation of the assesscc.-

Provident Fund - Rs. 32.15,231/-
Pension Fund Rs.11.77,38.680/

6. The CIT(A) sustained the acuon of the

Assessing

‘Officer and also observed that the funds have not peen

recognized and therefore “the deduction claimed by the

appellant cannot be allowed”.

>mm5wﬁ the aforesaid dec

'plea of the appellant before us was that the lower

authorities have failed to appreciate the facts in 1ls

vno@wq nmnmbmoﬁw<o. ln so far as the issue relating o

ﬁqm nmooma::o: of the Funds trust is concerned, it was

.. ,\wo.ﬁ:oa oﬁﬁ that the same dma been mv@ao,\ma by the

~Oon‘:ﬁwmmwon@w of _30090 Tax, Panchkula vide orders

amﬁma Hm wq September,1999 w.e. . 01.04.1999. The

v E
Oo?mm o?ﬂﬁm ﬂmwvaosé orders j%& Umos p

4 ?ﬂ. .
mv ﬁaa moow at pages 20 & 21. It was therefore

k.

/mﬁdgzﬁma ﬁdmﬁ 'said objection was not justified.

,1.&

n that the contribution was for

ga wﬁoﬁ ﬁmﬁoa the Ld. Counsel pointed out that the

B

mmmmmmmm had not claimed any nx@m:_a:cam on provident

mﬁsa\vmﬁ.mwms_mcsa contribution during the year while

computing its business income. In this connection our

attention has been drawn to the Profit & Loss Account

"and the relevant schedules thereof, ‘which have been:

..

placed in the Paper-Book. On this aspect the Ld. D. R.

pointed out that this aspect of the dispute 1s not

!

ision of the CIT(A}. the -

;oma in the —t




oy

PLoEAt

=

¢

e e o S AT A 8 S s e

oyy Aq poppe junowe 24l 1eyl punoj’ .ml_d_.pm.;_

W%Mw ou ssa[pPoaN ‘MEl Uilm soueplodd® ut
uxwu,%ﬁwﬂ: 1 o2q [leys 1921JJO Fuissassy

”‘.w_cusu_....hpmb_coo 5yy 031 si 132110 guissassy 2Yjl

.Homc:uca syl J1.°10] paj|ed St uonippe ou ‘UO1}EBIIPISUOD

__.uo.m__c.s 1894 syj} J10j PwodUl [BIO} a4yl wmﬁ_ﬂ_.ﬁﬁ/oo aTIyYM

, N

L : | N
orjonpap B sE pauwle[o u23q Jou sey 1291JJO JUISsassy

A\

~

e

guissassy 2yl 10211p 0} jusipadxas 11 pulj aMm ‘193jewW 3yl
jo 3001 34} 0} s508 10odse siyl se I1aA9MOY ooc.ﬁy, 6
.40 pajlpo jou
s1 punoib siyl uoc uonpppo ayl 240 342y} pup
1UNo20D SSOT pub 11foud Yl Ul ounjipuadxa ubp
sp sawps aYy1 burbinyd Aq paipatd uaaq jou 2avy

pup p4pog f110143021d 21p1S pupfAupy 2]1Ymisdd
wouf poidafsubii 42 sa111]1gp1] 2S2Y71 22UIL.

-;Ilapun se speal uotytod
jueAdial Ayl "300d 1aded syl jo 01 ©91 9 s8ed 1e pooeld
“1921}J0 wc.wmmum..mé 3yl 0} passaippe bO0Z Tl 11 Paiep
mcomwmenﬂw U931llM S Ul 99SS3SSE syl Aq po3ie[ndiile
uaaq mmz‘.ﬁ ‘3oejU] ‘99s8s3assE Y]} Aq .Uoﬁawa usaq sey
11 y8noyr mw.:_uor:zm, 19M0] 2Y) Jo ,muwnpo syl ut uiput]
ou st m.i.ort. .wooamm siyy uo apuapiag TU011BO1J119A
sarnbsr 31 ‘1913EU jgnjoej] ¥ guioq Syl L 5WO0oUl

H.muoﬂw,ﬁ ‘Burindwod aryMm uonlonpap e SE sinijtpuadxa

peugnduwt Yyl pawie[d> Stl  9ISSISSE 2yl 9sed

ur Ajuo spew 2q ued UONIPPE 5yl osnedaq Juajod st

Em:oammgof £q yno 1y3noiq 20(d ay) mals INO E. ']

“gsanjtioyine

1omo] Ayl Jo  stopto 2l jO 1A Ylld wolj Juldilawoy

s1y1 ur aaniord [enidoe] s191dwod a3 Q,.ﬁm..m.u.o_.om.mm._._._.\m%\ZQEO

&,




O i : o

Assessing Officer shall allow the assessee a reasonable

opportunity of being heard. Thus on Ground No. 4 the

assessee succeeds for statistical purposcs.

10. In Ground No. 5 the issue relates to an addition of

Rs.6,51,31,000/- made on account of ‘fuel related

expenses’. The ‘Asscssing Officer made the disallowance
on the ground that the impugned sum represented Tucl

related expenses - relating 1o ‘period prior 1o the

incorporation of the assessecc. ln this connection, the

assessee. made the following submissions before the

Assessing Officer:-

w1, .. “As regard, fuel related expenditure amounting
to Rs.651310000.00, it is stated that this
amount is payable 1o Indian Railway on
account of liability on accournt freight (ncuired
on purchase of the coul. Brief history wn this

i aregard is.as under:

1At the, time of acquiring the business relating
Cito Qm.:mar.o: of power, the corporation
...;.,m.ﬁoﬁzﬂ..mma.. entire value of the stock from the
“Haryana Government. The value of the stock at
siithe time of acquisition was Rs.16800000.00,
7 whereas actual value of stock, which was
transferred was Rs.1753131,000.00. Thus,
" there was difference of Rs.65131000.00 in the
e value of stock. This difference on account of
' freight on coal amounting 1o Rs.65131000.00
‘payable to Railway. Since the coal was
purchased prior 1o the incorporation and,
‘therefore, the same has been treated as cosl
under the head “Fuel related expenses” prior
to the incorporation. Since the amount is part
of the value of stock held as on 14.08.1998,
i‘e. at the time of incorporation, the same 1is
eligible for allowance as expenditure and
should be allowed as expenditure. It may not
be out of place to mention here that this coal
has been used for generating the electricity
which is the main source of income of the
Corporation and, therefore, the same should be
allowed as an expenditure.” ,

L
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expenditure is allowable as a revenue expenditurce. |t
“was explained that though the coal was transported by

the Railways prior to the takeover of business by the

assessee yet this expenditure was allowable in the
hands of the assessee since the assesscee had also
taken over liabilities of the erstwhile business

alongwith the assets.

13. On ﬁr.m other hand the Ld. D. R. has relied upon
the orders Om.:u@ lower authorities in support of the

case of the Revenue.

14. We ~have considered the rival submissions

‘carefully. In this case, as noted - by us earlier the

- undertakings, assets, properties and liabilities etc. of

% the erstwhile HSEB were transferred to the assessec on

rmw AN e '
:14.08.1998 to undertake the activities pertaining to

&

eneration of power in the State of Haryana as an

Eh e m&

.n,.mvmm&ﬁr.ms.ﬁﬁv\. In terms of the scheme, the

P
._nﬁﬁgnﬁn...oﬁ, Haryana transferred the assets and

W > s

M w0 . K . .
abilities ' 'pertaining to the Dbusiness of power

o

generation of the erstwhile HSEB to the assessee. In
. terms thereof, the stock of coal in question was also

..transferred to the assessee. Coal is ja item of fuel used

3

i

“ by the assessee in generation of pgwer. It was stated

before the Assessing Officer that |[the value of coal
transferred from erstwhile HSEB - was

,mm.pm.mm,oovooo\- and alongwith it there was a

liability of a sum of Rs.6,51,31,000/- payable on

%,

P

£
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10

'As a matter of accounting principle also the
stock transferred to the assessee was not
represented by the amount recorded in the
books of account at the time of purchase of
stock ~from -the Haryana Governmentl and
therefore a sum of Rs.65131000.00 incurred on
account of freight was booked as expenditure
to show correct state of affairs in the books of

account.”

Hm From the aforesaid it clearly emerges that the
.:mUS:% in question ./,.mm of :_:. asscssee. Sccondiv it
pertained to the mﬁoo,x of coal purchased by erstwhile
HSEB, which was transferred ﬁo,ﬁjm assessee In terms
of the scheme. Therefore, when the erstwhile purchased
stock .Smm_..,uom: taken over alongwith the attendant
liability, w.ﬂos liability has to be accounted for by the
assessee in :w. books of account. Hence, the dischurge

of such liability by the asscssce is inoterms of the

scheme of the Government and relates to the stock ol

dm.h.ﬁt.moam._uv\ the assessee for its business. As a

ix

vvonwo@Colsom the ‘expenditure cannot be disallowed on

SR A Y

he basis "that it pertained to a prior period. We

,éﬁmm.amowm em..m,ﬁ-,mmwam the order of the CIT(A) and direct

iithe ‘Assessing Officer to allow the said claim. As a
result, oSE.Zm Ground the assessee succeeds.

A
T

b

e, ,..Hs._.m.wao._ﬂw.ﬂ No. 6 the issue relates to an addition of
ww.mmﬁ\«ob m__n.oocsﬁ of penal interest. The Oozzmmy_
wow_ﬁra_..mwmm.mmmo submitted that this issue has been
u.._wcm,momc.osﬁ.@ decided Uv\. the CIT(A) in favour of the
mmmmmw.am E.ms oﬂama passed under section 154 of the

Act amﬁma..wo..HH.moo‘w. ﬂrmnmmog the said Dmocza is not

i ’ .

s
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the CIT(A) in favour of the assessee In an order passed
under section 154 of the Act and therefore the same

are not pressed. Accordingly Ground No. 3 & 4 anr

dismissed as not pressed.

21. In relation to Ground No. 5 it is submitted that
the issue was set-aside by the CIT(A) to the file of the

Assessing Officer who has allowed the claim «fter

verification in terms of section #3B . of the Act.

Therefore no grievance survives for the consideration of

the Bench on :im/Onocsa. Accordingly, Ground No. 5

of the assessee i1s dismissed as infructuous.

22. The only Ground remaining for consideration is
Ground No. 2 in.relation to an addition of a sum of

mm.w.wq,oo,.owm.\w on account of previous vear

Nwoﬁawﬁcqm.; The Assessing Officer disallowed the
,ox.m_ob,.wa:c«m .3..‘.. making a brief discussion on the
mow_wo%_mum,.:hmw?.. |

: ..ﬁx,mﬁowm. Year Expenditure”

smlhe . qssessee has claimed previous year
expenditure . at Rs.1,27,90,022/-. Since, the
assessee is following mercantile system of
‘accountancy, such an expenditure is not allowable
v.in this year and as such it is added.”

HS_ w.vvn.m; before the CIT(A), the assessee

”oﬁnmdama,wﬂb,mﬁamm Assessing Officer did not examine

M@n&&.?ﬁwn..%ww_ details were filed before the CIT(A)

.2304 has noted the same in para 6 of his order. The

.

details have been examined by the CIT(A) and his

T T e
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complete explanation was available on each and every

item ‘Om.mxvmsa?cﬂm to support the plea that the

liability for the vaszma mx@msa:ﬂwm has crystalised
aclb_m_ the year under consideration.

HS our o?:wo:.. an expenditure cannot be
LT RO (T L _
disallowed ‘merely because the same pertains to an

. . Y

S d

...._W,_L”,,ﬁwm_ :mvw:@.wg the same has devolved or crystalised
- ~.during ﬁwmu_.nnwm/\msﬁ period or not. The said finding a;omm

not emeérge in either of the orders of the lower

., wnnr,olﬁmm... This being a factual matter, the same n
our view deserves 1o be examined by the Assessing
f,.ﬂowﬁﬁ HF‘W;T_FQ. D R. had no OU_..Q.CSCB to the Bm,:_f.
being nm-m.xmﬂs.,:.ﬂma by the >mmm.mm§m Officer on the basis
ow ﬁwm,.amﬁm:m\wxgmzm:onm to be furnished by the
;mmw_ammmm. Therefore, on Qﬁm Ground, we set-aside gn
. order of ﬁ.rm CIT(A) and restore the issue to the file of
the >mmomm§m._oaomﬂ to adjudicate it afresh after
.,_wﬁoé.msm.ﬁra assessee a reasonable opportunity of being
bmmaa jH.Cm m:_ gwm Ground the assessee mCoomm,au woﬂ
‘.ﬁmﬂmﬁo&. "U.oanommw. _ T

'27. Thus ‘_ﬁjm,.mv.@nmw of the assessee for assessiment

.

vear 2002-03 is partly allowed.

y@m;w_m.wm., In the mmmmmmgmsﬁ 2003-04 the assessee has raised

the mo:oﬁwsm Grounds:-

N On the facts and circumstances of the case,.
" the order passed by the learned CIT(A) 1s
‘bad -both in the eye'of iaw & on facts.

‘Hearlieriperiod. What is relevant is to ascertain whether:

C

s

N
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32. Before us, the ld. counsel for the assessee has

drawn our attention to the submissions muade betore

the Assessing Officer and which have been reproduced

at page 2 of the assessment order Itas explamed that
the Assessing Officer was wrong in observing @hat

guarantee charges in question related Lo capital 1tems

alone. The assessee had reduced the guarantee charges , .

>

relatable to tle cupital items out of the guarantee

charges claimed as revenue expenditure and, theretore,

the claim of the assessee did not include anv deduction

in relation to the guarantee charges payable on capital

account.

.33, The ld. D.R. has reiterated the orders of the !ower

L
i

mc.ﬁrols.m..m in support of the case of the Revenue.

sl .

C4. We have examined the rival claims carefullv. A

L

perusal of the orders of the lower authorities does not
reveal  any  finding  with  regard to the tcv_.:c:
canvassed by the assessee. The plea of the assessee is

that the guarantee charges paid for loans utilized for

&,

mo@cmmmﬁo.s. of capital items has not been claimed as a
revenue expenditure. In principle, we find no quarrel
with the stand of the assessee. So however, the same
is ﬂmaﬁ:ma.ﬁo be examined in the context of the factual

position.- Therefore, we set aside the order of the

CIT(A) and direct the Assessing Officer to examine as 1o

'

whether the guarantee charges which have been

.

v.aimed as revenue cxpenditure, are relatable to the

\ﬁ\am<msc@ items or not. it 1s found that the
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