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the year under consideration on 28.11.1997 declaring its total income at nil under the
normal provisions and at Rs.7,56,291/- w/s 115JA. 'Sﬂﬁbsequenﬂy, on 15.7.2002, there

Bagh. The details of such cheques like cheque number, date. amouny €ic. were also

gathered by theﬂé‘;(.)ﬁ—,ml;z;gxssg_id cheques were found to be signed by Mr, Padam Singh Jain
R 5 F iy e

as proprietor.6f M/s.Jain 45}1‘3@? *(é:f Co. and in his Statement recorded by the department,
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concern with Cor_porétion Bank. This specific information pertaining to the case of the
assessee wae forwarded by Investigation Wing of the Department was received by the
AO on the basis of which he formed a belief that there was escapement of assessee’s
income. Accordingly, he initiated the reassessment proceedings for the yeaf under
consideration by issuing a notice u/s 148 after recording the reasons. The said notice
issued on 31.3.2004 was sent to the assessee by the AO by speed post. As there was no
response to the said notice on the part of the assessee, a notice u/s 142(1) was issued by .
the AO and in reply to the said notice, it was submitted on behalf of the assessee before
the AO that the notice stated to be issued u/s 148 was never received by it. A copy of the
said notice alongwith proof of dispatch by speed post on 31.3.2004 was handed over by
the AO to the representative of the assessee on 4.2.2005 giving one more opportunity to
the assessee to file the return in response to notice u/s 148 within a period of 30 days
from 4.2.2005. No return, however, was filed by the assessee in compliance with the
same. Even there was no satisfactory compliance by the assessee with the notices issued
by the AO during the course of reassessment proceedings and keeping in view this non-
cooperative and non-compliant attitude of the assessee, the assessment was completed by

- the AO ex-parte to the best of his judgement u/s 144/147 making the various additions as

under: v é
1. On a/c of cash credits 18,76,087
2. On a/c of expenses towards share capital 10,765
3. Increase in share capital treated as
cash credits . 2,50,00,000
4. Fresh unsecured loan treated as
cash credits 39,72.445
5. ©  On alc of sundry creditors

and other liabilities 67,07.016

3. The aforesaid assessment completed by the AO u/s. 144/147 was challenged by
the assessee in an appeal filed before the learned CIT(A) challenging the validity thereof
as well as disputing the various additions made therein on merits. The said appeal was
disposed of by the learned CIT(A) by his appellate order dated 20.3.2006 upholding the
validity of assessment completed by the AO. He, however, deleted most of the additions
made by the AO'i"r; the said assessme;ﬁ%agd confirmed only the following additions made

in the assessment:-
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(1) ' Addition on account of unexplained cash credits u/s 68 : Rs.18.76.087/-
(i1) Addition on account of sale of shares of M/s Orissa

... Sponge Ltd. : Rs.50.000/- -
(o) : ' %MW expenyes : Rs. /0, 705'/,
4. The learned CIT(A) also remanded the issue relating to the addition of

Rs.11,73,000/- on account of unpaid excise duty back to the Assessing Officer for
deciding the same afresh. The learned CIT(A) thus partly allowed the appeal of the
assessee filed before him by his appellate order dated 20.3.2006 and still aggrieved by the

same, the assessee has preferred this appeal before the Tribunal.

5. Ground No.1 of the assessee’s appeal is general seeking no specific decision from
us.’
L% 6. In ground Nos.2 & 3, the assessee has challenged the validity of asscssmcnt

completed by the AO u/s 147.

7. The learncd counsel for the asscssee submitted before us that the proceedings u/s
148/147 were initiated by the AO in the present case on the basis of material found
during the course of search conducted in the case of some other assessee. HeA contended
that if the information/material found during the course of search was to be used by the
AO against the assessee, the same could-have been done by proceeding u/s 158? gnly and
it was not ‘p‘ennisysﬂibleA ‘for the AOv to proceed u/s 148. He contended that Chapter XIV-B
is an independent code in itself and the material found during the course of search can be
used to proceed against the assessee u/s 158BD only and the assessment on the basis of
i/%jsuch material can be made u/s 158RC and not w/s 147 as done by the AO in the present
case. He also contended that the provisions contained in Chapter XIV-B especially
Section 158BC & 158BD relating to the block assessment on the basis of material found
during the course of search are special provisions and the same, therefore, have to prevail
over the general provisions of Section 147/148 which deal with the regular asscssment.
Ile further contended that the notice purportedly issued by the AO u/s 148 in any case
was never served upon the assessee and merely handing over a photocopy of the said
notice to the assessee could not be taken as a valid service of notice as required in law,
According to the learned counsel for the assessee, therc was thus no valid scrvice of

notice u/s 148 upon the asé@ssee_\&;id in the absence of the basic pre-requisite condition



having been satisfied by the AO, the entire Teassessment proceedings initiated against the

assessee were bad in law.,

8. The learned DR, on the other hand, strongly supported the impugned order of the
learned CIT(A) upholding the validity of reassessment completed by the AO in the
present case. He'submitted that the specific information in the present case was received
by the AO from the Investigation Wing of the Department and not from the Assessing

Officer having jurisdiction over the case of a searched person. He contended that it was

According to him, the action of the AO in proceeding under the said provisions after
recording the reasons as per the law thus was fully justified and the learned CIT(A) was
right in upholding the same. He contended that the scope of undisclosed income
assessable under chaptér XIV-B is entirely different from bringing to tax the escaped
income under Section 148 read with Section 147 and since the present case involved

escapement of income of the assessee from the assessment as made out in the reasons

recorded by the AO, there was no infirmity in the AQ’s action in reopening the -

assessment by proceeding u/s 148/147. Relying on the decision of Delhi Bench of ITAT
' in the case of Badri Vishal Aggarwal Vs. DCIT - 105 TTJ 4] &, he contended that if other
conditions are satisfied, assessment can be validly reopened on the basis of findings or
| outcome of search and seizure operation. He also placed reliance on another decision of

Delhi Bench of ITAT in the case of ITO Vs, Smt.Gurinder Kaur - 102 ITD 189 wherein

action u/s 148 was upheld on the basis of information received by the AO from ADI

(Investigation). He contended that the conditions for proceeding u/s 158BD were not
satisfied in the present case and since the said provis§5n3~.w¢§§: not applicable, the AO was
~fully justified in not invoking the same and instead in proceevc\i‘i‘hg' u/s 148/ 147. Reliance
was also placed by him on the decision of Delhi Bench of ITAT in the case of Dang &
Co.(P) Ltd. Vs. DCIT - 94 ITD 29 to point out that the scope of “‘undisclosed incone™

has been explained by the Tribunal in the said decision to show clearly that the same is

different from “escaped income’,’.r
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Y9 We have considered the rival submissions and also perused the relevant maternial

on record.” As regards the contention of the learned counsel for the assessee that the AQ
seeking to use the information gathered during the course of search conducted in the case
of other person against the assessee should have proceeded u/s 158BD and not u/s

148/147, it is noted that the provisions of Section 158BD read as under:-

“158BD. Where the Assessing Officer is satisfied that any undisclosed
income belongs to any person, other than the person with respect to
whom search was made under section 132 or whose books of account
or other documents or any assets were requisitioned under section
132A, then, the books of account, other documents or assets seized or
requisitioned shall be handed over to the Assessing Officer having
Jurisdiction over such other person and that Assessing Officer shall
proceed @[under section 158BC] against such other person and the
provisions of this Chapter shall apply accordingly.”

10. A perusal of the aforesaid provisions clearly shows that if the AQO having
Jurisdiction over the case of a person searched is satisfied that any undisclosed income as
reflected in the relevant documents found and seized belongs to any other person, he has
to hand over the same to the AO having jurisdiction over such other person. On receipt
of the same, the AO can proceed w/s 158BC against such other person and complete the
assessment for the block period u/s 158BC as per the provisions of Chapter XIV-B.
'Iher: are thus two pre-requisite conditions which are required to be satisfied before the
AO having jurisdiction over the case of other person to proceed u/s 158BD. F irstly, the -

AO having jurisdiction over the case of a searched person is required to be satisfied that

} the matcrial found during the course of search shows some undisclosed income belonging

~ to such other person and after recording such satisfaction, he has to forward the relevant

material to the AO having jurisdiction over such other person. In the present case, the
information/material was received by the AO directly from the Investigation Wing of the
Department who had conducted the search and it was not @ case where the AO of the
person searched had handed over the relevant information/material to the AO of the
assessee. Moreover, as the said information was received by the AQ directly from the
Investigation Wing of the Department, there was no question of any satisfaction having
been recorded by the AO having jurisdiction over the case of the person searched. The
requisite conditionsfé; proceeding against the assessee u/s 158BD thus were not satisfied

in the present-case and thi's“’bqirié‘sq,j it was not permissible for the AO to proceed against



Investigation Wing of the Income Tax Department. As rightly contended by the Iéamed
DR relying, inter alia, on the decision of Delhij Bench of ITAT in the case of Dang &
Co.(P) Ltd. (supra), the scope of undisclosed income assessable under Chapter XIV-B is
materially different from the scope of escaped income which can be brought to tax by
having recourse to Section 148/147 by the AO and if the information received by the AO
directly from the Investigation Wing of the Department was sufficient to entertain the

belief about the €scapement of income, he was duly empowered 1o proceed against the

as held by Delhi Bench of ITAT in the case of Smt.Gurinder Kaur (supra) if other

conditions are duly satisfied. Since in the present case, such other conditions were duly

satisfied by the AO and feassessment proceedings were Initiated against the assessee u/s
148/147 after recording the reasons on the basis of information coming to his possession
from the Investigation ‘Wing, we are of the view that there was no infirmity much less a

legal infirmity in the action of the AO in initiating the said proceedings.

evidence, such notice was not only issued by the AO'on‘§‘1.3.2004 but the same was also
sent to the assessee by post on the very same de.ij‘/\i.e. 31.3.2004. The said

notice thus was duly issued by the AO within the time limit stipulated in Section

149(1)(b) and there was no infirmity in issuing the said notice. As regards the service of

notice,

assessee. Although he has agreed that a photocopy of the said notice was handed over by

the AO to the assessee on 4.2.2005, his contention is that the same could not be treated as

e
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valid service of notice. We find it difficult to agree with this contention of the learned
counsel for the assessee. It is no doubt true that it was only the photocopy of the notice
that was handed over by the AO to the assessee on 4.2.2005. However. the same being a
photocopy of the notice originally issued by the AO on 31.3.2004 bearing all the
necessary contents, we are of the view that the intent and purpose of service of the said
notice on the assessee was duly served. Morerer, as clearly mentioned by the AO in the
assessment order and remained undisputed by the assessee, a further period of 30 days
from the date of handing over the said notice on 4.2.2005 was also allowed by the AO to
the assessee to file a return of income in response to the said notice. Having regard to all
these aspects of the matter, we are of the view that not only the requirement of service of
the notice u/s 148 upon the assessee was duly complied with by the AO but even the
intent and purpose of service of such notice was also duly served leaving the assessee

with no grievance on this issue, There was thus no legal infimmity either in the issue of

o,
%,

b

" notice u/s 148 by the AO or even service thercof upon the assessce vitiating the
Teassessment proceedings initiated by the AO and in our opinion, the learned CIT(A) was
fully justified in upholding the validity of assessment completed by the AO in pursuance
of the said initiation. His impugned order on this issue is, therefore, upheld dismissing

ground Nos.2 & 3 of the assessee’s appeal.

12 Ground No.4 relatcs to the addition of Rs.18,76,087/- made by the AO and

confirmed by the learned CIT(A) on account of alleged unexplained cash credits u/s 68.

- 13. On the basis of information received from Investigation Wing of the Income-tax
‘ !f’f*’j)epartmem, it was gathered by thc AO that the assessec has received accommodation
Q\Wéntries aggregating to Rs.18,76,087/- from M/s Jain Brothers & Co. The said cheques

were issued by M/s Jain Brothers & Co. to the assessee from current account No.3197
maintained with Corporation Bank, Karol Bagh and as noted by the AO, cash deposits |
were found to be made in the said account before issue of cheques to the assessee.
During the course of reassessment proceedings initiated against the assessee, the AQ
offered an opportunity to the assessee to substantiate the transactions undertaken with
M/s Jain Brothers & Co. by producing the necessary supporting evidence. The assessee,
however, failed to substantiate the said transactions as required by the AQ by producing

the satisfuctory evidence. . Keeping in view this failure of the assessee, it was held by the



- AO that the onus that lay on the assessee in terms of explaining the relevant cash credits

has not been discharged and accordingly, the amount of Rs.18.76.087/- received by the

assessee from M/s Jain Brothers & Co. was added by him to the total income of the
assessee. U/s 68 treating the same as unexplained cash credits. During the course of
appellate proceedings before the learned CIT(A), it was contended on behalf of the
assessee, inter alia, that the relevant amounts in question aggregating to Rs.18,76.087/-
had been received against the sales and since the corresponding sales were already
forming part of the income declared in the return of the assessee, the said amount could
not be added again to its total income u/s 68. This contention of the assessee, however.
was not accepted by the learned CIT(A) and he confirmed the addition made by the AQ
on this issue observing that the same was rightly made by the AO on the basis of specific

information received from the Investigation Wing of the Department.

14. At the time of hearing before us, the learned counsel for the assessee reiterated the
submissions made before the learned CIT(A) whereas the learned DR has strongly relied

on the orders of the authorities below in support of the Revenue’s case on this issue.

15.  After considering the rival submissions and perusing the relevant material on
record, it is obscrved that the rclevant cash credits appearing in the books of the assessee
in the name of M/s Jain Brothers & Co. aggregating to Rs.18,76,087/- were not
satisfactorily explained by fhe assessee in terms of Section 68 and the onus in this regard
thus was not duly discharged by it. However, as submitted on behalf of the assessee

before the learned CIT(A) as well as before us, the said cash credits in fact represented

realization of its sale proceeds and since the corresponding sales were claimed to be

included by it in the income declared in the return, the addition on account of realization

of the same amount again to the total income of the assessee would certainly amount to

double addition. A perusal of the assessment order shows that this aspect of the matter

was not specifically brought to the notice of the AQ by the assessee. Before the learned

CIT(A), specific plea to this effect no doubt was raised on behalf of the assessee.
However, the impugned order of the learned CIT(A) shows that he has neither considered

nor dealt with the said plea raised on behalf of the assessee. Keeping in view all these

as bome out from record. we are of the view that this

facts and cxrcumstances of Ihe CH

matter should be, restored to “the™ ﬁle of the Assessing Officer for the purpose of

™,
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' Uéxémining the stand specifically taken by the assessee. The impugned order of (he
leamEdMCIT(A) on this issue s, therefore, set aside and the matter is restored to the file of
the Assessing Officer for the limited purpose of verifying as to whether the relevant cash
credits represent the realization of Proceeds against sales which have already been
included in the income of the assessee as claimed. If the claim of the assessee on this
issue is found to be correct on verification, the Assessing Officer shal] delete the addition
made on this issue and vice-versa. Ground No.4 of the assessee’s appeal is accordingly

treated as allowed for Statistical purposes.

16.  In ground No.5, the assessee has challenged the action of the learned CIT(A) in
not deleting the addition of Rs.11,73,000/- made by the AQ on account of excise duty not

included in the closing stock and instead remanding the said issue back to the AQO.

accounting policy as enumcrated in Section 145 and to grant the appropriate relief atter

due verification.

18. /,(‘We_‘_“haye:;,he@rd the arguments of both the sides and also perused (he relevant

material on record. At the time of hearing before us, (he learned counse] for the assessce
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has contended that when the corresponding excise duty i;i respect of finished goods was
neither paid by the assessee during the year under consideration nor deduction on account
of such excise duty was admittedly claimed in that year. there was no question of
including the amount of such duty in the value of closing stock for that year. According
to him, the learned CIT(A). therefore. ought to have deleted the addition made bv the AO
on this iséue instead of remanding the matter back to the AO with certain directions. In
support of this contention, he has relied on the decision of Hon'ble Supreme Court in the
case of CIT Vs. Indo Nippon Chemicals Co.Ltd. — 261 ITR 275. A perusal of the said
decision, however, shows that it was held by the Hon’ble Apex Court in this context that

whatever method is adopted for valuation of closing stock, the same has to be consistent

with the accepted principles of -accountancy and it has to be followed consistently.

Keeping in view the ratio of this decision of Hon'ble Supreme Court in the case of Indo
Nippon Chemicals Co.Ltd., we are of the view that there was no infirmity in the
impugned order of the learned CIT(A) in remanding the issue under consideration to the
Assessing Officer for the limited purpose of verifying that the accounting policy as
prescribed in Section 145 was being followed by the assessee consistently during the

relevant period. His impugned order on this issue is, therefore, upheld dismissing ground

No.5 of the assessee’s appeal.

19..  Ground No.6 relates to the addition of Rs.50,000/- made by the AO and

confirmed by the learned CIT(A) on account of sale of investment held by the assessee in

the shares of M/s Orissa Sponge India Limited.

20. During the course of assessment proceedings, it was noticed by the AOrthth the
investment held by the assessee in 200 equity shares of M/s Orissa Sponge India Limited
was realized during the year under consideration. Since the profit on such realization had
not been disclosed by the assessee in its return of income and the relevant details of sale
consideration etc. also could not be furnished by the assessee during the course of
assessment proceedings, the AO estimated short term capital gain earned by the assessee
from sale.of shares of M/s Orissa Sponge India Limited at Rs.50,000/- and the said
amount was addul by t;;m@ lglr-tmal mcome of the assessee.  The learned CIT(A)

rtg; \(,;;P ﬁgg

confirmed the smdfﬁ'?d‘uwn e b 1[19 A(

abserving that the assessee has not been able

ey
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1o turnish any cogent evidence in support of its claim that there was actually no gain

which had arisen on sale of shares of M/s Orissa Sponge India Limited.

21. At the time of hearing before us, the learned counsel for the assessce has invited
our attention to the copy of ledger account of investment placed at page No.60 of his
paper book and pointed out that the shares purchased by the assessee company of M/s
Orissa Sponge India Limitcd at Rs.2.000/- were sold at the same price without rcalizing
any profit on such sale. The learncd DR has contended in this regard that since the
relevant details as required by the authorities below were not furnished by the assessee
before them, this issue may be restored to the file of the AQ for verifying the stand of the
assessee from actual records. We find merit in this contention of the learned DR and
accepting the Same, we restore this issue to the file of the AOQ for deciding the same

¢ afresh after verifying the stand of the assessee from the relevant record. Ground No.6 of

-

 the assessee’s appeal is accordingly treated as allowed for statistical purposes.

22. At the time of hearing before us, the learncd counsel for the assessec has not
pressed ground Nos.7 & 8 raised by the assessee in this appeal.  The same are

accordingly dismissed as not pressed.

23.  In the result, the appeal of the assessee is treated as partly allowed for statistical

purposes.
Decision pronounced in the open Court on 204w April, 2008.

(P.N.PARASHAR) (P.M.JAGTAP)
JUDICIAL MEMBER ACCOUNTANT MEMBER
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