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This appeal by the assessee is directed against the order of learned CIT(A),

.Muzaffamagar dated 25.1.2005 énd in the grounds raised therein, the assessee has
challenged the action. of .the. learned CIT(A) inupholding & 4iion 6f the Assessing” T

L RIS
Vel - SRS

- Officer in treating the income of Rs.1,47,92,129/- claimed to be received by the assessee
from trading of shares as ‘income from other sources’ and in not allowing the same to be

set-off against brought forward business loss and unabsorbed depreciation.

2. The assessee in the present case is a company which is mainly engaged in the
business of manufacturing and trading of MS Bars. ‘A return of income for the year under
consideration was filed by it on 30.11.2000 declaring a loss of Rs.1,41,10:760/-. In the
said return, the assessee company had claimed_ to have earned othe'r_ income of
_Rs.1,47,92,129/- in trading of shares whxch was s.howﬁ as its business income. During
ke "'. : assessment pfoceediﬁgs, the a'ssessec' company was called _uﬁon by the AO
- 2N ineness of the said claim. In rép_Iy, it was submitted by the assessee that
‘sthres were purchased by it from M/s DKG Buildcon PviLtd. and the
same’ were sold’té M/s V.B.Impex Pvt.Ltd. at a higher price resulting in the income of
It was submitted that even though no much services were required to

o - ' - '
&red to earn the said income, the purchase and sale transactions of shares. were
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part of its business activitiv_e_s and the__p;qﬁ;ﬁegz‘jgcd_, from_ the-said transactions was -its
bﬁsineéé- mcome It was ;]so exp[ain'ed that although there was no transfer of funds
immediately on the said transactions of purchase and sale of shares, the assessee
company had good contacts with the concerned parties and it was agreed that the

payments would be settled during the financial year itself to the extent possible.

3. In order to verify the submissicns made on behalf of the assessee company as
aforesaid, the following information was called for by the AO from the concernad parties

“(1)  Give evidence of Registration of company. o

(2)  Whether share sold are quoted or not. In case of quoted share give
quotation.

(3)  File copy of bank account showing the receipts of sale
consideration.

4) Give name & addresses of Directors of company, with Telephone
Nos.

%) Whether company is assessed to tax, if yes, give PAN & address of
assessing officer and proof of filing of return for assessment year
2000-01, onwards. b T Ry i e
= (6) . ~Phetecopy of the corresporidence file,” T T
(7) Copy of balance sheet for F Y. 1999-2000.”

4. In the replies received by the AQ, the Iconcerned parties i.e. M/s DKG Buildcon
Pvt.Ltd. and M/s V.B.Impex Pvt.Ltd. confirmed the transactions of purchase and sale of
shares made with the assessee company. However, the relevant details such as name and
address of the persons who held the shares before and after the sale were not given by
them. Copies of de-mat accounts had alse not been furnished by the .said companies.
The name and address of the person who made correspondence with regard to the
‘purchase and sale of shares had also not been provided by the said co_mpahies. It was,
therefore, held by the AO that genuineness of the relevant share transaction c}qime'dhto
have been effected by the assessee giving rise to the income of Rs. 1,47,92;'1'1-'25/.- was not
established and treating the said income as ‘income from other sources’, he did not allow
the brought forward business losses to be set-off against the said income as claimed by

the assessee, He, accordingly, completed the assessment u/s 143(3) assessing the total



- income.of the assessee company at Rs.39,86,600/- as 'a.g.éiﬁ:st”z; loss of Rsl,4i ,10,760/_

. . R R A e R R TR A R
e AREL §§;gai=tpg{g=$aq§;Qns,-,ﬁof-:pumhasekand sale of shatfés Wete Hisde at the prevailing market

price. It was further submitted that Explanation to Section 73 had no application to the
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returned by the assessee.

5. Aggrieved by the order of the AQ passed w/s 143(3), the assessee company
preferred an appeal before the leamed CIT(A). It was pointed out on behalf of the
assessee company before him at the outset that the other income of Rs.1,47,92,129/-

shown in the profit & loss account was consisting of Rs.42,129/- on account of interest

received on FDBSV_‘W_Igereas_F:{t‘pe:‘ balg:g_c:_ga amount of Rs.1,47,50,000/- only was on-dceotit

2T

T of mcomefrom ‘t'rading of Siiares. It was further submitted on behalf of-the assessee that

the shares in question had been purchased by it from M/s DKG Buildcon Pvt.Ltd. and the
same were subsequently sold to M/s V.B.Impex Pvt.Ltd. resulting in a substantial gain. Ii
was submitted. that the existence of both these companies was éstablished on evidence
before the AO and the transactions of purchase and sale of shares with the assessee
company were also confirmed by the said companiesr. It waé submit‘ted that the shares so
dealt with by the assessee company were of M/s Padminj Polymers Ltd., a renowned

company and the same were duly listed on stock exchange. It was also poihted out that

facts of the assessee’s case since the same was applicable only when transactions are

settled without taking delivery of the shares.

6. All the aforesaid submi_ssions made on behalf of the assessee company, however,
did not find favour with the learned CIT(A) and he proceeded to uphold the action of the
AQ in treating the profit earned by the assessee in trading of shares as ‘income from other
sources’ instead of ‘income from business’ as claimed by the assessee for the following

reasons given in paragraph Nb.3.4 of his impugned order:-

was engaged in the business of manufacturing of M.S.Rars.
<company had commenced its business during previous year 1998-
99 ahd;;-;gsg first assessment was AY. 1999-2000 in which the company
had shown loss of Rs.1,80,71,540/-. Assessment year 2000-01, under




= ‘”specml steels in any form:
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consideration, was the second year. From the perusal of the documents

. Dlaced on records, the following facts have emerged:

(1 The appellant company’s business was manufacturing of
M.S.Bars. As per objects clause contained in Memorandum of
Associated sale and purchase of shares was not one of its main objects.

The main objects are as under:

“(A) MAIN OBIJECTS TO BE PURSUED BY THE COMPANY ON
ITs CORPORATION:

1. To carry on the business of running an induction furnace or any

type of fumace for the manufacture of mlld steet mgeis alloy s‘tee}q L e s

< ay
ok ot xm‘ﬂ/\‘»'-'.&,f-“.

2. To carry ‘on the business of manufaciuring and trading of
stainless steels and aluminium utensils.

3. To conduct and carry on any business relating to rolling,
roughing, casting, plating, fabricating, welding, entruding, stretching,
reducing, forging, forming, pressing, hammering, drawing, machining,
grinding, engineering or processing or smelting or converting, melting,
refining, making, working or furnishing in any other manner all kinds
of metals of ferrous and no ferrous, alloys and special steels in any

fQIm.

for the purpose of rolling of i iron and steel and other metals, alloys and
special steel.

5. To manufacture, produce, buy, sell, trade, import, export or -

generally to deal in implements; agricultural implements and other
rolling stock and hardware;

6. To carry on the business as importers, exporters and dealers of
and in clinkers ashes, second hand or used machinery, tools, scrap
metals and metallic residues and waste and scrap materials of any kind

- and to undertake breaking of any huge machinery or ship or plant etc.

for selling its contents for the benefit of the company.”

Thus, purchase and sale of shares was not the main object of business
of the assessee company.

(i) From the tax audit report of the year ended on 31.3.2000 aiso, it
is noticed that the business of the assessee company was shown as
“manufacturing of M.8.Bars” and it was specjally mentioned that there

- was no change in the business of the company during the year under

SRRV To adquire, putchiase and fin a Rolling Mill on 1éase or otherwise
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consideration. Relevant

“8.(a) Nature of business or profession : Manufacturing of M.S.Bars
{b) If there is any change in the nature
of business or procession,
the-particulars of such change. NO”

Thus, the tax audit report clearly states that the purchase and sale of
shares was not the business of the appellant company.

(ii) In the profit and loss account also, the assessee had shown

e @lleged income. from purchase and:sale.of shares-as other-inconie: * Thi 17 womi = 1
"7 relevant portion of profit and loss account is reproduced as under:

Current Year Previous Year
31.03.2000 31.03.1999
Income: :
Sales 16,26,22.388.00 43370507.45
Other Income 1,47,92, 129.00 -
Increase/(Decrease)
Total - | 17.94.33.319.50 47967896.95

(iv) Though the shares of M/s Padmini Polymers Limited were
quoted on the Stock Exchange, alleged purchase and sale of these
shares were shown to be done off stock exchange.

(v)  Shares were claimed to be purchased on 16.8.1969 @ 10.50 per
share and sold on 15.11.1999 @ 40 rupees within three months. The
appellant had not adduced any cogent evidence regarding delivery of

shares,

(vi) This was the sole transaction shown to be done by the company.
The company had never purchased or sold shares before this
transaction or thereafter.

,""-,Ance or expertise that they would earn a profit of
450,000/~ in a single transaction. '

para 8 of the form 3CD, repoit Ufs 44-AB, is




.- -2, Bal Udhyan: Mag s ttam Nagar NER TSelhi 22 116059
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- -Kindly.acknowledge the samies - tormm oo
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(viii) The appellant company had not made any payment to M/s
D.K.G. Buildcon (P) Limited during tha ﬁnan__ci_al_ year 1999-2000 and

- F.Y.2000-01 from whiin shares were claimed to be purchased for

Rs.52,50,000/-. The payments to M/s D.K.G. Buildcon (P) Limited
was shown to be made on 12.6.2002 by a transfer entry from the party
to whom the shares were sold ie. M/s V.B.Impex (P) Limited. M/s
V.B.Impex (P) Lid. had communicated the appellant that they had
debited M/s D.K.G.Buildcon (P) Limited' by Rs.52,50,000/- and
credited their account. ' It may not be irrelevant to reproduce the letter
written by M/s P K.G.Buildcon {P) Limited and M/s V.B.Impex (P)
Limited in this regard:

D.K.G.Buildcon Pvt.Ltd.

T S e A B T

Date : 05.06.2002

A-shjrvad Steel & Alloys Pvt.Ltd. L

7"KM.Meerut Road, |

Muzaffarnagar (UP)

Sir, - )

As discussed with you, you are requested to kindly make the payment

of Rs.52,50,000/- (Rupees Fifty two lacs fifty thousand only) to M/s

V.B.Impex Pvt.Ltd., L-53, Uttam Nagar, New Delhi on our behalf

Under Intlmationto us. - R e T R s T T
e e SR AR T A e T A B T

Thanking you,

Yours faithfully

For D.K.G.Buildcon Pvt.1.td.
(Director)

V.B.IMPEX PVT.LTD.

* L-53, Bal Udhyan Marg, Uttam Nagar, New Delhi — 110059,

Date : 10.06.2002

- Ashirvad Steel & Alloys Pvt.I td.

7" KM. Meerut Road, .

Muzaffarnagar ( UP).
Sir; '

. As pe_r letter dated 05.06.2002 received from M/s f).K.G-.Buildcon

Pvt.Ltd., we have debited your account by Rs.52,50,000/- (Rupees fifty
two lacs fifty thousand only).

You are requested to credit our accoﬁnt by Rs.52,50,000/- (Rupees fifty
two lacs fifty thousand only). : i o

e
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You are requested to credit our account by Rs 52 50 OOO/— (Rupnes fi fty

- two lacs fifty thousand only). - =
Kindly acknowledge the same.
Thanking you,

Yours faithfully,

g ‘ For V.B.Impex Pvt.Ltd.

Director

B : It is highly improbable and unbelievable that a person would not make
' payment of the amount of Rs.52,50,000/- for the purchase of shares for
such a long time.

mn;

N e
CEAR UE ST B

aessseSecondly; dtsis- also. evidenee: from ‘the abovertwo:letters: thatibpth: thes
parties i.e. M/s D.K.G.Buildcon Pvi. Ltd. and M/s V.B.Impex Pvt.Ltd.
were related parties and the appellant’ company was introduced as
conduit to accommodate the appeliant.

P
Fraa
& !

(ix) * The appellant has not received any payment during the financial
year under consideration and even in two subsequent financial years.
As on 1.4.2003, the amount of Rs.1,47,50,000/- was shown as
outstanding, which was the balance amount after adjustment entry as
discussed hereinabove. Even during the financial year 2003-04,
payment of Rs.85,00,000/- only was shown to be received.

i
1
|
I
.
R
]
2

(x) It was the second year of the company. In the first year, the
appellant company - hadshewnsHuge ‘Toss ofRs!1,80,71, 450/ vwhieh s s e 03
include unabsorbed depreciation of Rs.80,76,555/-.

i
i
#
By

From the above-mentioned facts, it is very clear that the assessee

. company was not in the business of purchase and sale of shares. Since
the company had huge brought forward losses, the profits were taken
only through accommodating entry in order to set off the brought
forward and current losses. The assessee company was shown as a
S conduit between M/s D.K.G.Buildcon Pvt.Ltd. and M/s V.B.Impex (P)
Limited in order to book profits and no genuine transaction had taken

place. The cases cited by the authorized representative are not

applicable to the facts of the case as in all the case, genuineness of the
| transactions was not doubted whereas in the case of the appeliant,
transaction of purchase and sale was not considered genuine. It may
not be out of place to mention that the word “business” connotes some
real, substantial and systematic or organized course of activity or
ﬁg,Qnduct with set purposes. A single and isolated transaction can be
*TT@ o be capable of falling within the definition of business as being
E ure in the nature of trade provided the transactions bears clear
rade. The question, therefore, whether a particular source of
income mzz‘busmess or not must be dectded according to our ordinary
notion as to what a business is. In the instant case, there was no indicia

e “‘f\l‘

R
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of trade and the assessee was not indulged in the business of purchase
and sale of shares,

" Looking into the surrounding circumstances of the case mentioned
herein above that the purchase and sale of shares was not the business
of the appeliant company; that this was the sole transaction of purchase
and sale of shares; that the appellant company had not made any
payment for the purchase of shares and the same was shown only as
adjustment entry; that the transactions were claimed to be off stock
exchange; that no correspondence was furnished regarding the deal of
purchase or sale of shares; that the company had huge brought forward
losses; that there was no expert and experienced staff or directors of the
company to deal in shares which could result into huge profits and that

) ey had. sior-been received and Applying-ihiss

1an probu 1ty as was held by the Supreme Court in the

case of CIT Vs, Durga Prasad  More (1971) 82 ITR 540 (SC) and
Sumati Dayal Vs. CIT (1995) 214 ITR 801 (SC), it is the irresistible

sale shown by the appellant were not genuine. However, since the
appellant has shown income of Rs.1,47,50,000/- the same is treated as
- income from undisclosed sources to be taxed under the head “income
from other sources™. The AO was, thus, Jjustified in treating the income
to the extent of Rs.1,47,50,000/- as income from other sources.
However, balance amount of Rs.42,129/- is to be treated as income

from business. e S
e L AT S S R e Dy

R

01 under consideration, the provisions i
of section 32(2) were at par with provisions of section 72 relevant to (.
carry forward and set off of business. loss. Therefore, the AO was
justified in not allowing set off of unabsorbed depreciation from
‘income from other sources’. Since the transaction of purchase and
sale of shares is not considered genuine, it was not part of the business
of the assessee and there was no loss, provisions of Explanation U/s 73
are not applicable,” '

Aggrieved by the order of the Ieamed CIT(A), the assessee has préferred this appeal

. before the Tribunal.

7. The learned counsel for the assessee submitted before us that the shares of M/s

Padmini Polymers Ltd, purchased and sold by the assessec were regularly listed on the




L
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o-.Stogk-.exchange and. there is no dispute about the values-at. which. the. same -were .+ ..

purchased aﬁd sold by the assessee. He submitted that the transactions of purchase and
sale of the said shares have been treated as bogus by the AO without bringing any
adverse material on record to justify the same. He submitted that all the relevant details
and documents were furnished by. the assessee before the AO to support and substantiate
its claim of having purchased and sold the said shares and even in the independent
enquiry made by the AO with the concerned parties, the purchaser as well as seller of the
shares had conﬁrmed the sa1d transact'ons He ubmitted that both the said parties are
regu arly aséesse to income tax and in thelr asseséxﬁents ;'the.'.trans;acuons of purchase
and sale of shares shown by them Wlﬂ’l the assessee company have been accepted by the
department. According to . him, the Assessing Officer, however, treated the said
transactions as bogus merely on the basis of delay in settlement -of payment which was

not justified. He contended that if the Assessing Officer was not satisfied about the

genuineness of the transactions on the basis of details and documents already furnished

by the assessee, he could have made further enquiries in the matter so as to ascertain the
truth and having failed to do so, the conclusion drawn by him by treating the transactions
45.bogus was merely, based on. suspicion and. surmises . Relying..on.the. decision of. o
Hon'ble Supieme Court in the case of Umacharan Shaw & Bros. Vs. CIT _ 37 ITR 271,
he contended that suspicion, however strong, cannot take place of legal proof. He also
contended that the proof submitted by the assessee company to establish the genuineness
of the share transactions: was. treated by the AO as no proof. He submitted that the
delivery of- shares was taken and subsequently given by the assessee and therefore,
Explanation to Section 73 was not applicable to the said transactions of purchase and sale
of shares made by the assessce company. In reply to a query raised by the Bench in this
context, he submitted that the said shares, however, were not transferred in the name of
the assessee company and the s.ame were apparently acquired on a ‘blank transfer’. He
contended that the said transactions made by the assessee company with the two parties
W‘ere acc,epted by the department in the cases of seller as well as purchaser and there was
thus no justification for the AO not to accept the same in the case of the assessee

o, support of this contention, he relied on the decision of Hon'ble Delhi High

i :}7-

Court in the cﬁsf vof Sona Electric Campany Vs. CIT - 152 ITR 507.
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8. Without prejudice to his aforesaid contentions and as an alternative, the learned

Lounsel for the assessee submitted that when the tfénéécﬁolns' of pi,lr.c'hase and sale of
shares were held to be bogus by the AO, the same ought to have been totally ignored by
him and it was not permissible for him to bring to tax the income arising from such
transactions which have been treated by himself as bogus. He also submitted that the
credit as a result of the said transactions was not a cash credit as envisaged in Section 68
and therefoge, the same could not be added in the hands of the assessee company as its

deemed income even by invoking the provisions of Section 68. He further submitted that .

A g el

f'its business and even if the same were to be treated as not genuine, it would not change

the nature of the said transactions in the absence of any evidence to show to the contrary,

He contended that the action of the AQ in treating the said transactions as bogus and if./

still bringing to tax the profit arising from the said transactions as income of the assessee

company from other sources was not sustainable and the learned CIT(A) was not justified

in wpholding the same.

- 9. The learned DR, on the other hand, strongly supported the orders of the
. ‘L;;ngtflggg;ﬂ;igsﬁbgiqwgina-t:;eat-ing- the-transactions ‘of saleanapurchaseofsharesshown bythe -

assessee as bogus and in treating the profit arising from such transactions & shown by the
- assessee as its income from other sources. In this regard, he invited our attention to
paragraph No.3.4 of the impugned order of the learned CIT(A). to show that all the
aspects of the matter were duly taken into conSideration' by him while upholding the
decision of the AO on this issue. He submitted that there was a failure on the part of the
assessce companjf to produce the relevant documentary evidence such as broker’s receipt,
cohtract hote, proof of delivery of shares €tc. to establish the genuineﬁess of the share

transactions and this being so, the authorities below were right in not acéepting the said

duly credited in its books of account, the same was rightly held as its income Jiable to tax
despite having treated the said transactions as bogus. He submitted that since the
explanation of the assessee about the source of the sajd income being share transactions

was not accepted by the department, the said income was rightly brought to tax under the

the said transactions were duly recorded by,,thg_asssﬂ.b&@ﬁfQo,mpavnyzinrﬁthe'-%bk!s-fOﬁ‘aéééﬁf’if55“’5**7"7"’“'“"‘“*"‘
) e A e e i TR
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. ____:kre31duary head of ¢ mcome from «other sources’. He submltted that in the cases cited by

the learned counsel for the assessee, cogent ev1denoe was produced by lhe assessees
which could not be denied by the department and since no such cogent evidence was
produced by the assessee in the present case to establish the genuineness of the relevant

transactions, the decisions rendered in the said cases have no application to the facts of

the present case.

10. We have considered the rlval submissions and also perused the relevant materlal

imed o hav

bRl TharavaRY ugh'
purchased and sold by the assessee weré duly supported by markef quotations of the
concerned shares at the relevant time and the same was not disputed by the department,
the assessee company was specifically called upon by the AO to establish the
genuineness of the said transactions by producing the supporting documentary evidence.
It is no doubt true thet the existence of the two companies with whom the said
transactions were made by the assessec compfiny was established on evidence and in the

independent enguiry direcﬂy made by the AO, the said two companies had also

the.same was not sufﬁCIeht to concluswe]y establish the genuineness of the relevant
_ transactions’ especially when the same was doubted on the basis of inordinate delay in
settlement of payments agamst the said transactions and the failure of the assessee to
produce the relevant details such as copy of de-mat account etc. In our opinion, if the
shares dealt in by the assessee company were of reputed company like M/s Padmini
Polymers Ltd., supporting evidence could have been or rather should have been brought
on record by it to at least establish that the said shares were registered in the name of M/s
DKG Buildcon Pvt.Ltd. prlor to their sale to the assessee company and the same were
duly transferred in the name of M/s V.B. Impex Pvt.Ltd. on their sale by the assessee
company te-'the said company. Before us, the learned counsel for the assessee has
submitted that the delivery of the said shares was actually taken by the assessee company

and without transferring and registering the said shares in its name, the same were sold to

B.Jmpex Pvt.Lid. If this is the factual position and the shares were acquired and
*r_“‘x& .
sold on ”@f% nk {%nsfer as claimed, the assessee company should be in a.position to

establish the s: 501 evidence. It is relevant to note here that the relevant shares were

confirmed of havmg made‘the sald transacnons with the assessee company. However o
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listed on a stock exchange at the relevant time and 1f thlS s s0, it haq to be seen as to
‘whether such blank transfers du‘ectly between purchaser and seIIer of shares thhout any‘
assistance of brokers was permissible as per the stock exchange rules. All these aspects,
in our opinion, were relevant to ascertain the genuineness of the transactions of purchase
and sale of shares claimed to be made by the assessee company. [t appears from the
record that neither the assessee company has brought the relevant documentary evidence
on record to establish its case nor the AO has made sufficient enquiry in the matter before
drawing an adverse inference against the assessee in the matter of genuineness of the
- relevant .Sharg,. {rapsagiions....Even-the-learned: CIT(A)EGCIded thesissue against 'thes

A i e T BT
assessee mainly on the basis of human probability without appreciating that all these

relevant and material aspects of the matter had remained to be ascertained. Having

regard to all these facts of the case, we are of the view that it would be fair and propexg;
and in the interest of justice to restore this matter to the file of the Assessing Officer for
deciding the same afresh after making the nec,c_e_s_sarj enquiry and after giving the assessee
- company an opportunity to led evidence to establish the genuineness of the relevant
transactions. The wgg Officer shall s be free to look into the other relevant

_ aspects of the matterfs touched upon by the learned CIT(A) in hlS 1mpugn§d order suchm;

9 patare of assessée’s Busitiess” apphcabﬂlty of Explanatlon to Section 73 etc. as he may
ﬂ:unk fit to do. The assessee company shall also be at liberty to raise the alternative
contentmns before the AO who is directed to consider and deal with the same on merits
in accordance with law as required in the set aside proceedings. The 1mpugned order of

the learned CIT(A) on this issue is, therefore, set aside and this appeal of the assessee is

Py

treated as allowed for statistical purposes.

1. In the result, the appeal of the assessee Is treated as allowed for statistical

. purposes. - 7
Deciston pronounced in the open Court on _'?-,//176’ September, 2007.

(NK.KARHAIL) | (P.M.JAGTAP)
JUDICIAL MEMBER ACCOUNTANT MEMBER

Dated : 2/ .09.2007.
VK.
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