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IN THE INCOME TAX APPELLATE TRIBUNAL -
DELHI'BENCH G, NEW DELHI
BEFORE SHRi N.V. VASUDEVAN, JUDICIAL MEMBER
. S
SHRI B.R. KAUSHIK, ACCOUNTANT MEMBER
* catsd 04,0205 o tre k. CITA). The s and s gounds of appesl
) ‘aregeneralinnature. . N

2. The second ground of appeal is agamst the dems;on of the Id.
CIT(A) in upholding the actlon of the AO m makmg an addftlon of Rs.
- 1,70,70,000/- by disaliowing “tht-; cla,!m.,_ef,bad‘.dat;tg.__ The facts of the
éasé are that the-‘asse"sséé' fi"rm" is engaged-in the' '-bus‘in'e'ss of trading
mvestment fmancmg and bill dlscountlng Durmg the year the assessee
had sold-and purchased units of mutual funds and eamed dividend and
mmnssnon as aiso prof“ it on tradmg of shares. The assesses claimed -
debts of Rs. 1, 70 70, 000/- which con51sted of debts of
NDOO- & Rs.1,45,00,000/- due from Solar Farmachem Ltd.
)] & Apolio Steel and Tubes Lid. (ASTLl respectlvely. The detailed
fding claim of the bad debts.of SFL have been discussed by

N __;;(c,- |
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the AC in para 4.2 & 4.2 of the assessment order dated 31.03.03 which

are reproduced below: - _
4.2 As per the submissions filed by the

assessee on 29.05.95 an agreement was entered

. for bill discounting facility of Rs. 26, 20,000/~ with
' SFL and SFL issued PDC No. 308024 dated
| 01.09.95 for Rs. 26,20,000/- drawn on Bank of

'Bahfam and Kuwa:t BSC Mumbaf fowafds Sk ST 0 R

ﬂrepayment d}’ tﬁe momes agamst bill d:scountmg
: 'fac:lfty in response  thereto, Spaee Financial .
I Serwces (SFS) issued 3 chequeés: afggregai‘mg Rs:
| 2506315~ fowards the bill discounting faCIIIfy |
7 The\ amount of Rs. 25,06,315/- was arrived at after ‘
' deducting Rs. 1,13,685/- from Rs. 26,20,000~- @ o
1 8% p.a. towards mterestfor the penod of. Qo-days |
- On 15.02.96 SFS deposited the above-mentioned.
-ﬁcheques for Rs. 26,20,000/- with its bankeis which
was retumed unpald for the reason nof ananged
for” Subsequently, legal nofices _were issued to
- SFL and Jts dlrectors demano?ng payme_ s b

- of the Negotfable' Instruméht-Act' was filed in thel '
“court of Addl. Chief Metropolitan Magtstrate 37
Court, Esplanade, Mumbai and js stilt pending trial,

4.3 Thus, the assessee was fun‘her required. to
expiafn vide questionnaire dafed 16.02.03 as fo
U wihiy the debits amounting to Rs, 25,70, 000/ should ~ -
~ be canmdered bad and writfen off when the suitfor

recovery of the debt is still pending in the court In
response to the query the assessee stafed that the

. suit for recovery of amount of d:shonored cheques .
of Rs. 26,20,000/- was filed in 7996 and noticed for
hearing on 02.06.97 was served by the Addl, Chief
Metropolitan Magistrate. There is no outcome of'
the suit till date whereas such cases are expecfed

o’/
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| to Ppay. the debts even tf the outcome
the assessee.' The d. AC of the ¢
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to be finalized in 2.3 years. The financial position

of the defaulter is miserable and amount cannof be

reaiized even if the assessee firm wins the court

case. Thus, the assessee had written off the
. amount outstanding as on 31.03. 2000 at Rs.
! 25,70, 000/ ¥ '

3. The AO dtsattowed the claim-of the assessee for the Teason that

wthe assessee had not exhausted all eptlons to recover the debts in

'questlon and dunng pendency. of oeurt cases rt was premature for the
' ' tso rejected

'the subm:ssuon of the assessee thet the defaulters were nof fn a posut;on

_'4. Sjmttarty, the facts of the bad debt clatm agamst the ASTL ere__'
o .;dxscussed at para 4.5 to 4 7 of the assess‘
L "__'reproduced beiay :

ent order The same are

45 Qs per “the detafls submftz‘ed by the '
assessee it was Stafed that at the request of M/s
Apolio Tube & Steel Industries Ltd. (A TS!L) a short .
foan of Rs 1,00,00,000¢ for 180 days carrymg_ ) -
interest @ 15% p.a. was given on 24. 05 95ATSIL -
forwarded PDC No. 962024 dated. 17.11.95 for Rs,
1. 00 crore drawn on Staté Bank of Travancore,
Mumbal Main Branch alongw;th the other related
documents Later, another short Joan of Rs.

for repayment of the loan was 0-_7. 12, 9_5.
ko Torwarded PDC No. 962712 dated
% 'r Rs. 50,00,000/- drawn on State Bank
]gf% ore Mumbai Main Branch. '

i 3&"‘5(
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the reason that since the court proceedings were’ pendlng,

‘Funds lnsuﬁic:ent SR
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4.6  Ifwas further stated b Y the assessee that as

ATSIL was in severe financial difficulty, they

requested that the assessee for grant of some

- more time to repay the loan amount. Accordingly,

MOU was signed on 11.03.96 wherein ATSIL

admitted that the overdue inferest of Rs. 16.50 lacs _
-~ WoUld ~be ipaid «in fhrse: Instaliments “je " RsT
. 509 ,000/- by 15.03.96. Rs. 6,00,000/- by 15.04.96

and Rs '6,50,000/- by 15.05.96. However, ATSIL.

- -paid only the first instaliment of Rs. 5,00,000/~ and
.félled to pay the other amounts towafds mterest

Nanman ‘ Poiht

unpafd by the. bankers of ATSIL for the reasen_

| 4 7 Subsequent& iegal notfees were sent to
A TSIL and its directors demandmg fulf payment but

in vam Thus, cnmmal complaint No. 323/5/96 u/s
138 rw. 141 of the Negotiable Instrument Act rw.s.
420 of the IPC was filed in the Court of Addl. Chief
Metmpohtan Magistrate, 37" Court Esplanade,

- Mumbaf .The proceedings in. the matter have been
stayed by the Hon'ble High Court of Mumbai tinder

Writ Petition No. 2237 of 19910n 21. 02.2000. The

‘matteris stilf pendmg trial”

. Mumbaf for"' |
"ennshment and both: the cbeques wers retumed

LR

The AO rejected the claim of the assessee in this case also for

it was

premature to write-off the debts and the assessee had not exhausted al|
options for the recovery of the debts in questlon He also observed that
as per the prows:ons ef section 36, three conditions were requrred to be

i
¥
gf i
£
& i
g !




R T

TRy,

T

4 \w/

) _-repay the debt due o
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satisfied for allowing the claim of bad debt namely (i) the debt shouid
have been incurred in the normal course of business, (ii) it should have
become bad during the relevant accounting period and (iii) it shouid be
written off in the books of account of the assessee. The AO perused the

- agreement of the assessee with the concerned parties and held that (1)
" the assessee drd not furmsh copy of schedule of security and assets
pledged agarnst the amount of loan (2) in absence of copy of hedute tt o
S e not possrble to venfy whether the secuntres ptedged agamst the' |
. toan were such as could not have been transferred by the assessee in
| -lts own name and the shares of the assessee. compames had lost their

_'value in the market and recovery of bad debt was not possrbte {3) the\

assessee had not promptty dlsposed off the secuntles and farted to -

- 'exercrse tts nght as per "the terms of the agreement to recover the debt

from the sale prooeeds' of the securltres (4) the mherent checks to
ensure recovery of loa‘ were not exercrsed by the assessee (5) as per

: 'ctause 17 of the agree ent_-'the guarantors were under obtlgatron to

ass;_. SSee but no actron was taken e:ther fo

recover the amount from the 'guarantors, or take any actron agamst them

pe ; for the_recoyery of the amount, (6)— the cheque dated 11th September 5.
o ;of ASTL was deposrted;_ in the'bank on 15th May, 96 i.e. afterthe expiry. of
~ six months’ and the cheque had become mvatrd (7) the assessee did

not initiate legal proceedings for breach of contract but filed suit under

_ negotlable instruments act, (8) the shares and securities pledged by the
o borrowers were kept by the ‘assesses w;thout any effort to sale the same

or get the same transferred |n its name.. (g) Thus no meaningful action
was taken by the assessee and there was no reason to believe that the
debts amounting to Rs. 1 , 7070, 000/- had become bad debt and were

liable to be written off.

6. The Id. CIT(A) confirmed the order of the AO and held for the

dlscussed in para 4 9 of his order anoﬁh’étd that the assessee
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o tl” date and the ciirm of the assessee was ligbi

R lnterest at the rate of 1 _
debtiof Rs. 25,06, 315/- was' arrived at, (3) ""the"cheque of SFL for Rs.

26,20,000/- was not honoured by the bankers and, therefore legal notice
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correct and the appeal of the assessee on this issue was liable to be

drsmissed

6. During the course of hearing before us the Id. Counsel of the

_assessee submitted that (1) the lower authorities had ignored the

explanation and evidence submitied by the assessee in support of its

| steps to- recover the: debts and the' amount was wrrtten off oniy when
" there was o possibility of - any recovery, (6) no recovery has been made

o’ be atlowed

T The submlssrons taken before theftower authontres were atso
; :.rerterated lt was contended that (1) the total amount of advance to SFL

was: Rs 26 20 6@0/- and after reduczng Rs_ 1 13 685/— on account of
.fo ""‘t"he penod' of 90 da s: the amounit o{bad

was issued to SFL and its D:rectors (3) fi nally the suit was filed in
Mumbai Court which was pendrng but it could not be said that the action

'_ - of the assessee in writing off the debts was pre—mature because there
_ ,‘A,was no. -hope of recovery; (4) in view of the fi nanc:al posrt;on of the

defaulter no recovery was possible and the clarm was wrongly rejected
by the lower. authorities, {5) srmttarly, in the case of M/s ATSIL a short
term loan of Rs. 1crore at the rate of 15% p.a. for 180 days was glven on
24th May, 1995 (6) The another short term loan of Rs. 50 lacs was
given for a period of 90 days at the rate of 15% p.a. on 11" September

1983, (7) the gue date for epayment of the loan was extended as per

MOU srgned on 11.03.96 and instaliments were- given for the over due
interest of Rs. 18.5 lacs, but after payment of first mstallment of Rs. 5

" lacs the ATSIL failed to pay the amounts towarde- interest and principal

A

contention, (2) the debts wntten off dunng the year under consrderatlon‘_ e
;"'were bad" debt: and could not be’ reco ered (3) the td CIT(A) erred in o

; upholdmg the view of the AO that the assessee had not exhausted aji

- remedies and it was premature to wrtte oﬁ the __ebts (4) the assessee
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_"-parttes (4) the securlt!es and shares nlacs
o so{d because the partles had become bankrupt and there was no buyer
; -',"'of therr( shares (5) an alert had been rss ed by the RBt in: respect of
'these partles (6) and more than 6 years'.-had passed smce the amcunt-'

- 'was wr!tten off but no recovery has been made so far 7) thus the view

N nof the AO that the'debts were ‘vmtten__offr ]

; posrtren --te repay the debts
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and the cheques of Rs. 1.5 crore were returned as unpaid oy the
bankers for insufficiency of funds, (8) legal notices were sent to ATSIL
and its directors and thereafter criminal complaint was filed and the
matter was still pending but the notice could riot be served by the court,

" (9) even publishing of the notice was of no avail because the party did

not respond and the amount of Rs. 1 45 00, 000!— was written off by the

i e SRR S S

-assessee as bad debt b R S L i

pEaL Rl

e e A

oo ’-8‘.‘-'; The assessee a!so contended that (1) every possrbte effort was
""‘made by the assessee to recover the debt, (2) the loans given in 1995
- were wntten off m 1999 2000 (3) even if the. assessee had:a fegal claim
o there was no hope of recovery beca;g:e ‘_ef fid fi nanc;al pcs:t:cn of the

sd by the. partles could not be

9. The assessee relied on the decision in the case of AW. Figis and

~ Co. Lid. Vs, CIT 254 [TR 63 (Cal) in support of its contention that
looklng to the reality of the s:tuatlcn there was no possibility-of recovery

] and the c}axm should be eﬂowed

10, The Id. Counsel of the assessee during the course of hearing also
contended that there was a change in law w. e. f. 01.04.89 and in view of

e §ELLEEAL
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(3) Swastic Asbestos Products Ltd. Vs. DCIT {Pune) (2004) 89 TTJ

393, and
(4) CIT Vs. Girish Bhagwatprasad 256 [TR 772 (Guj.).

11 The Id. DR relied on the order of the lower authorities and
1 reiterated that the c!arm of the assessee was premature and deserves to

‘be rejected

R : el

We have carefully consrdered the issue. In our consrdered
opinion the debts m questlon have already been wr:tten-off in. the
prewous year relevant to the assessment year under C n'srderatron and

in v:ew of the amendment to sectlon 36(2) of the Act the AO was not
Claim of the assessee merely on the ground that

Justified in rejectm ¥ thi

it was: premature to’ write-off the: debts in questlon The decrsron of the\'

ld CIT(A) ‘on thls issue ':eannot therefore be sustalned Thrs ground of

appeal is aiiowed R

entrtled to 2% addrt:onai rnterest per month on the entrre toan for the "

period of default from M/s SFL and M/s ASTIL. Re!ymg on the decision
of CIT Vs. Annapuraai Veerapan 193 TR 426 (Mad ), the AO held that
the assessee was in the business of money lending and it ‘was required
to provide for the interest of Rs. 3,41,000/- on the oan of Rs.
- 1,70,70,000/= due from the . afore-stated SFL and ASTIL as penal interest
at the rate of 2% for their failure to make the payment in trme The AO
therefore, made the addition of Rs. 3,41 OOO/— The Id. CIT(A) rejected
the submission of the assessee that there was no certainty of reahzmg
the principal amount itself and, therefore, there was no ques.tron of
charging the penal interest. The Id. CIT(A) therefore, held that the AO
was justified in making the addition of Rs. 3,41,400/ in view of the
decision in the case of CIT Vs. Anapuraai Veerapan (supra) because the

interest has to be assessed on accruat basrs

e

e

3 B RIS
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| sustalned The addltlon is deleted ThIS ground of appeal is a!lowed
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14. The Id. Counsel! reiterated that in view of the detailed discussion

regarding recoverability of debts in question, the action of the lower
authorities was not correct. The Id. DR relied on the orders of the lower '

authorities.

15. - We have carefully cons‘idere.d the issue. As discussed above
e tHErE Wasno- 1p'GSS'ibii‘ify‘*‘*éfffl" BCDVeWOf -‘:I0ahi-‘:-,éf-fi-RS@eJLa-ZQ;YﬂQ;QOQI = 0OM: e s
~ SFL and ASTIL and we have, therefore, allowed the claim of the

assessee that the amount was - requrred to be allowed. as bad debt

becuse the assessee has atso wrrtten off the amount in v:@ryflthe fact
 that the financial posrtlon of the afere stated two partres was very bad

: and there’ was no’ hope of recovery desplte tegal “suit pend:ng agamst
them We are therefore of the oprnlon ‘that even if the assessee could

have prowded for the penat mterest the same was Ilable to be written off
as zrrecoverab!e In our'cdns;dered opmlon since’ the pnncspal ltself was
not hkely to be recovered the questron of prov:drng for penai mterest did
“not anse and therefore the Iower authontles were not correct in maklng

additlo

16. The fourth ground of appeal is against the confirmation of
disallowance of Rs. 1,50,000/- out of the total court fees paid by the
assessee for pursumg civil proceedmgs for the’ recovery of bad debts
desptte the fact that-the same had been incurred wholly and exclusrvely
for the purpose of the busmess of the assessee. The Id. Counsel

claimed that the lower ‘authorities did not appreciate the fact that the
Was mcurred durmg ‘the course of business and was

S against SFL and ASTIL for the reason that the
yatten off the claim from its books of account and

Op —
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as business expenditure. The Id. CIT(A) also observed that the facts of
the claim of the expenditure were not clear and it was not possible to
allow the same. ,

17.  Theid. DR Supported the decision of the lower authorities. The
Id. Counsel reijterated that the expenditure was incurred for pursuing the
suxts of recovery and only because the assessee had written off the

amounts as bad debt the expendrture drd not Ccease to be an, . .

Bl *f’j‘-':‘expenditure for the purpose. f‘busmess

- 17 ln our consrdered oprmon the expendrture has been mcurred for

fi lmg the suit’ for recovery of debts before the amount was wntten Oft-by-~
__.._‘the assessee but the expenditure |s not admrssrbte as buelness

. expendrture because the debts have been wrrtten off and the decrs:ons

j;o'f,_,he lower authorztres on th!S lssue deserve to be sustamed Th:s

ound of appeal of the assessee s rejected T '

The fi fth ground of appeal of the assessee rs agernst conﬁrmatron

18T ads. estabhshments admmlstrat eand ftnanoial expenses"
aggregatrng Rs. 7,96,743/-. The assessee had claimed dmdend income
of Rs. 49,11,930/- as exempt u/s 10(33) of the Income Tax Act. The AQ
considered that proportionate expenditure of Rs. 3,31 408/- was
attributable to the earning of the dividend mcome which was exempt
from tax and therefore not al!owable He, therefore added the amount
) -by ho!dlng that the income to that extent from other sources exempt u/s
1 0(33) of the Act was liable to be reduced to Rs.3,31,408/-. The ld.
CIT(A) observed that it could not be beheved that no part of the various
expenses incurred by the assessee related to the dividend income and
certain expenditure was attributabie to earmng of the dividend income.

He, therefore, upheld thepfopomonate disallowance made by the AO.

19. ‘The Id. Counse! of the assessee submrtted that the disaliowance
was arbrtrary because no expendrture was incurred for earmng the

N
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dividend income which was a passive income and only the expenditure
directly relatable to the earning of such income could'be disallowed. He
also sugmitted that the amount could not be disallowed u/s 14A of the
LT, Act that the assessee had utilized its own capital for investment in

.‘ shares and the expenditure was not incurred ta earn dividend income.

20

We have carefully_VconSIdered_'the issue, AThe__amendmgnt f0... .
4A of the LT, Act has been | inserted by the Finance Act, 2006
w.ef 1% April, 2007 and the !ower authontses ‘were not correct in

"_'dlsallowmg proportlonate expend:ture agamst the dlwdend income

without: estabhshing the nexus ihereto. The add’ tion ;s therefore,

'deleted This ground of appeal is therefore aHowed

".ff"'-JumczAL MEMBER

21. 'As a 'resu__lt, the appeal of the_;‘a,s;sess.ee -.;s pert.ly"al!ewed-.

: 22 Order pronounced i in the Open Court aﬁer concius:on of hearmg on

Mfﬁﬁeﬂl JLesT o e e L -
(Nv ASUDEVAN) % L B, ..wanm; -

e ACCOUNTANT MEMBER

- '
Dated: e V
*Kavita Chopra
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