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IN THE iNCOME TAX AF’PELLATE TRIBUNAL
L DELHI BENCH G NEW DELHf

BEFORE SHRI D.R.'S.INGH,”J'M " SHRi K.D. f-RA_;yJAN, AM

._-(Appellant) (Respondent)

,/_.,

ke Appeilant by: o Shri Ranu Jain, CA R
- Respondentby @ Shri Satbir Singh, CIT DR

The assessee has ff[ed thts appea! agalnst the order of CIT (A)

passed in appeal no. 251/2005 06 dated 28 2 2006 for sustammg the_

_of add!tlon of Rs 922 30 210/~ and Rs

-exchange vanatlon amount dlsailowed in

(e m respect




expenditure and disallowance on depreciation on cost of radio relay

equipment respectively.

2. At the""'outSeta "o_'f: 'ap-oel-iate prfoc_e,eding_s;_, .-!-_e'arned AR for the
assessee submltted that in the lnstant case the Assessmg Ofﬂcer has
not recorded the satlsfactlon in terms of section 271 (1)(c) of the act for

lnttratrng penatty proc ""-d:ngs agalnst the assessee and so the penalty

order passed by the Assessmg Off cer is I:abte to be cancelled and the

rmpugned penalty amounts sustarned by the CIT (A) are also I:abte to

be deieted The !earned AR for the assessee submrtted that the

assessee 'S appeai may be dlsposed off only on this: iegal‘ |ssu _ L

3. In this [egal issue, we are requrred to-- demde whether the

. Assessrng Offlcer has recorded the sat:stactron in terms of Sectron

_ 271(1)(c) of ‘the Act Ffor mitlatrng penalty proceedmgs agarnst ‘the

assessee and if mot whether the impugned pena!ty amounts Iewed by

the Assessing Offlcer and sustalned by the CIT (A) are liable to be :

deleted/cancelled in view of the non- compilance of this statutory'

: rprovrsron by the Assessing Officer.

4 Learned AR for the assessee referrmg to the assessment order

submltted that in thts assessment order the Assessing Offrcer onIy at

' the end of hlS order has- merely mentroned Penalty prooeedlng ufs

{}’.
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271(1)(c) have been initiated separately”. The leamed AR for the |
assessee furtheri-referring.to the decisions of jurisdictional High Cc.urt of
Delhi as well -as_:;:,th;&ft._: of Punjab & Haryana High Court mentioned that

‘since the Asséssing Officer has hot fecorded the satisfaction in terms of

‘Section  271(1)(c) ifv ‘accordance  with- the principles laid down in the
" cases dECldedbytheSGHonble “High Courts -so- t’ﬁ'é- p*éﬁélty‘l-.eﬁdep
" passed by the Assessmg Officer was llable to be cancelled and the

"":penalty amounts sustamed by the CIT (A) are llable to be deleted

5. ‘Whéréas on lfh’é;f:"—bfh}er ‘hand, the reé.rnéd:’DR‘—:‘ff-tfbr the revente

submlttedthat "”e:Assessmg .fﬁcerm hlS asseSsment order has
-clearly mentioned that penalty proceedmgs u/s 271(1)(0) are bemg
"-mltrated separately, is a sufﬁc:ent compllance of the provasmns of

f-sectlon 271(1)(c) of lT Act ‘and isa clear mdrcatlon in the assessment-'

‘order by the Assessmg OfF icer that the: Assessrng Off cer had satlsfled |
himselfin the ceurse of assessment proceedrngs that the assessee had
concealed hlS partrculars of income ‘or has furmshed maccurate
particulars of his income and hence the legal issue raised by' the

assessee is required to be decided against the assessee.

6. - We have conSIdered the riva *’lsubmlssmns of both the' partles

perused the: records and carcp




.the junsdictlon of Delhi High . Court and“:

aut_horit,ies below for disposing off the legal issue under consideration

before us.

7. On considering this submiss:ons of learned DR for the Revenue, we

:'_are unable to agree with the same because as we are worklng under
the }unsdlctlonal High Court of Dethi so the demszons of junsdlctlonat

;_ngh Court of Delhi are blndlng on thl_S‘TI"-I:b_Hz_l’;}._&i_l.i-\J_‘t_!thh is working under

v e are _poqnd to follow the

orders of junsdlctlonal ngh Court. of lelhi who ‘have consistently held

_that,in_case the safisfaction. in the assessment order_has. not been

.' ‘, Aot thg initiation. of'p,ena:l_ty. .prpo.oec:jing;s_f under oecﬁon 271(1)(c) of the
| :__Act and the order passed thereof under section 271(1)(c) of the Act is
,__nutlity and so the same. is requ:red to. be cancelled The refevant
:::___deCIs:ons of the junsdlctional H|gh Court of, Delhi and. Punjab & Haryana
:_ngh Court propound:ng the propos:tton of . law regarding recording

_3§:tisfa,ction for -snmatlng_ penalty proceedings . under section 271(1){c)

are sta,ted as under : | |
(a) ~ In CIT vs. Ram Comm_ercial'Entefprfses Ltd., 246 ITR
568. (Del), their Lordships' while observing that the
_ _’-satisfaction. as. fo _the.,ﬁ,a,ssos:‘s_e"e: hawng oon.g_eajed the
 particulars . of his mcome or fumtshed inaccurate. particulars

of such in,oor{ge__'is, to,be amved at by the assessing officer

ems of section 271(1)(c) of the

s

{
H
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it is‘the 'assessmg'-:authontyf Who hasto for

-

and.-«’ﬁrééord.--‘?hfs 's’”é‘ﬁsfacﬁo?'h.;?’-—:_béféiié’f‘éi

 proceedings. Wierely - becaiiss” the:

L]

during the course of any proceedings under the Act which
would mean the assessment proceedings without which the
very jurisdiction fo initiate. 't'heffé?;iéﬁéftyf‘ipféceedifjgs is not
c'ohferred on-the assessing authority. by "reili‘e:"éljce to clause
(c) of sub-section (1) of section 25‘7‘*?5-'B'f"'fﬁé’fn'came Tax Act

1961, ‘A bare read:ng of the' pr@ws;ons “of Sectlon 271 and

| the lawldid down by the: Supreme € ﬂi"make's_-:t clear that

“His own opinion

: mgfhe penaity

enalty proceedings

have been initiatéd ‘it cannot 'be ‘assumed ‘that such a

. satisfaction was arrived at: -+

Held; - dismiissing . the: “application " to ' direct’
reference, that thie Tiibunal had found tat the
- assessment order did nof fecord the -s'a-ifoa;ctfor'; E
“as warranted by ‘sé'ctfc')h 271 '-f(?.'r ‘fnitiatiﬁg )

" proceedings: - . The 'Tribuna/- ‘was justified  in

“cancelling the penalty No: C]UGStIOﬂ of lavr arose”

- "--'-from its order In--'-n‘s:’:;_ ot é‘ifr”.-‘L()rdéhi'b's '
also'referred'to"#?l ITR 239456, 92 TR 513

(P&H) and 86 ITR 55




(b) In Diwan Enterprises Vs. CIT and others, 246 TR

571 (Del), their Lordship held as under:

As.regards Section 271(1)(c), the Assessing
- Officer had nowhere. recorded till the conelusion
- of the assessment proceedings his satisfaction - -

. that the assessee had concealed the particulars.:. -

. of his _income or ‘fumished inaccurale

,ea.ﬁiemer-‘s of such. income.:. . This. was.-a "
junsdicnonal defect Wh!Ch -could. net -be. cured S
._.___j._The lmt;atlon of the penalty proceed:ngs was. ..

. 'tse’f ‘bad and. consequently.all.the subsequent.

| gr._o_ce'ediggs leading. up to_,-th_;e:;passmg_-_,_e:iﬁtfa_e;{_--'

penalty order must fail.

__(_) i In Commlssroner of income-tax..vs. B. R Sharma
[2005] 275 ITR 303.(Delhi), their: Lordships held,.dismissing .
th_e._. appeal, that on the facts it was clear that the
| proceedi@gs were initi_ate_d ‘without recording. the requisite
_ sat:sfactfon Even the order of assessment prima facie did
not estabhsh the concealmenf or furmshmg of.. mcorrectr-'

pan‘lculars On the contrary the appellate author:ty as: weﬂ. ,

as. the Trlbunai had held that the assessees act.ron Was

, bona ﬁde The canceﬂatron of pena!ty was valid.-.




(d) In-CIT vs. Vikas Mofors (P) Ltd., [‘2005]‘-’277 1TR 337
(Delhi] -: .-1-94: CTR -384 (Del), their';f_iordshfps held that. it fs
mandatory for the Assessing Officer to record sat:sfacz‘/on s
befare drawitig an- inference for the. purpose of : Ievyfng

penalty...wfz(ie. -completing the assessment: under section

' 143@;3),;;: @ffhe rlnc@meéfax Act. - 196:1'_.3-«-‘:‘-«7*!79- ‘provisions of
, sectron 277 ( 7 )(c) gre: penal in‘nature; thys must be: sz‘rfcm/
o construea’ wang:: the elemem‘ of - satisfaction: should be

apparent from the order ltself itis IS not for. the couts to go

mto fhe mfnd of the auz‘hontles or trace-the reasons from the

file: of such ‘authorifies:

Fun‘her held, dlsm:ssmg the appeal, that-the order of
the Assessmg .fflcer ex facre suffered: from the vice of non-

appllcatlon of mine. and Was I.'able lo be set aside.”

© In Comm;ssmner of Income-Tax vs. Auto Lamps Ltd,

[2005] 278 1TR 32 (Delhi), thelr Lordships obserwng that-. -
lefore fmtfatmg penalty proceedmgs unca’er

o 'sect/onf 271(1)(c) of the Income-tax: Aict -"-1-96;;1,3' it

:AsSes”sing OfﬁCéF who has to form his



because the penalty proceedings have been

~Initiated, it cannot: be - assumed that such a

* satisfaction was arrived at.

Held, _that . the. .Assessing Officer had
- recorded-in his:order that:penailty proceedings

un-d(_ar- _S‘ecﬁon.‘.‘ 271(1)(0) for  furnishing .

inaccurate . pamcu!ars Of the mceme had been

mltrated separately ThIS H{tself- showed . that

_Wll‘hou-f»-,' even- ---mienffr?".rngs.-;-"thé.' -ess_-entlal

.mgredrents Wh:ch the Assessmg Officer .is

obliged “fo record. for -initiation -of penalty

- proceedings, the order was passed fo initiated
- penally proceedings in-.a.‘routine- manner, an
-_ apparen,_tz--_r;_(iolatidn‘-zz;oﬁ *Efble%.“'re[evam't‘: provisions.

- The -Assessing - Officer. -failed .to- record  the

requisite satisfaction in.consonance with the

settled principles of -law. Therefore, the order
. suffered from.the infirmily of. .non~application of
_.mmd -The Comm:ss:oner (Appeals) and- the
.-Tnbunal had nghtly deleted -the. penalty. - No

question of law arose: fg’r consideration of the

court.”..

T,
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| | deleted the | pei

A In Shr Bhagwant F-/nanee Co. Ltd vs. Cemmissfoner

-of Income-Tax and Another,. [2006] 280 ITR 412 (Delhi),

| . their Lordshrps held as under

“The satisfaction- of the Assessmg Officer-under -
section 271 is a condn‘ion precedent to mmate a
penalty -proce_edlng;; '-‘Fhe_--;raA?ssess\mg Officer
| nowhere. recorded dilf the cenclus;on of the

IS::-' SafiSfaCfIOfI that '

assessmem‘ prcceedmgs

- the assessee haer cencealed fhe pamculars of
| - his. lncome or: fumfshed fnaccurate parﬁculars‘
of:such: lncome ThlS was:a: junsdlcuonal defecf -

B which CQUId not;-;beﬂeured. '-‘%ThU-S-—"fhe'?lﬁi-flaffoﬁ'O'f

o the penalty proceedlngs Was rtself bad and - .

consequently aﬂ the: subsequent proceedmgs o

up to the passmg of the penalty order must fan’ T

(g IncCIT vs: Mun:sh fron: Store 263 ITR 484 (P&H) the
"Assess:ng Ofﬁcer had flnallzed the assessment under -
| sectlon 143(3) on the: basrs of rewsed return filed: by the

i 'f,—_assessee_ and-- erdered m:t/az‘fon -of" preceedmgs under

7 *114]- fc): of the Act: for levy of penalty. The ‘Tribunal
Y

Ify__ on the ground that while finalizing the
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assessment the Assessing Officer did not record

. sa'tisfactien' in terms of Section 271{1)(c). | The(f Lordships
upheld the order of the Tribunal and further observed that
the jurisdiction to impose peneh‘y flows from 're:c‘tj.rdingof‘the
satisfaction-of the Assessing Officer regarding scoh'oealment

-~ of income. . In Ca-ee_-= there is 'a:-defect. in :i‘hre‘-assump'tfon of

~ jurisdiction, it cannot be cured.

8. We have-examined the order-of A‘s;ses;s_ing:;:;fﬁeér; énd find that in

the entire assessment order 'the-a-ssess’%ing‘ ofﬁc‘ef*‘h‘as -*n'dt--recorded his

satlsfactfon fegardlng the concealment of: lncome or for furnlshlng
lnaccurate partlculars of hIS income bythe. assessee befere mlt[ating the
penalty proceedlngs against the assessee under sectlon 271(1)(0) of
the A_ct-:be@a;u_-se-'::ln :the:.asse-ssmen-_t- order:the As‘:se's;si.ngifOffic.er at the
e-n_d of _-t'he;sg:-—e_'r_:d.er_-..: :_ha.s-='merely.:..mentie‘r'_1e‘d- ‘Penalty proceedings u/s
27""1('1‘)((;')_. :have-z._-‘beien-;initiated. -s.epare'tely‘fi- and .the:_.ﬁ-"sé-me.s- is. nei-ther in
acc‘e_rdance with the proposition of law laid down: by th_e High Courts i.n

| their decisions: (Supra). reégarding recording of satisfaction for initiating

penalty proceedings ufs 271 (1)(c) nor in terms of section 271 (1)(c) and -

h'encie-'---.the “very- jurisdiction: to initiate . ‘penalty - proceed i;ﬂg_s" was not
' CQnfefna.d-;oﬂf:*:th}e:-fafseesfsing:;.auth.erit"yi-runde.r section:271(1)c) of the Act

as wellas in - accordance with the principles ;'_lai_id_.-dbwn_ by the




' ‘--Assessmg Ofﬁcer

/. jurisdictional High Court in their order (supra) as weli as that of the order

(supra) of Punjab & Haryana High Court. -

9. Henc:e respectfully following the dec;szons (supra) of ‘the
Jurlsdlctronai Hrgh Court of Delhi and the" demsmn (supra) of the High
- Court of Punjab and Haryana itis held that the jurrsdlcuon assumed by

the Assessmg Ofﬂcer in: imtlatmg penalty proceedmgs agalnst the

assessee under sectlon 271 (1){(c) wrthout recardmg such -satisfactron as

| warranted under section 271(1)(c) is bad ln law. Acc;er‘ ingly: the legal

}-_=,:7c;le:<;ld_ed_.‘_rn_favour of assessee. an_{:_:‘i;:_ against :’th:eE Revenue and

quentuponthls findifig, thé" impugned order passed by the

Officer is hereby cancelled and the 'ir:n:pu_g-n'ed' order of CIT

n.ing.ath:e,'Same is set aside.

we .h’ave caneelled the' penalty- order on_account of our

flndlngs recorded--ion the legal issue hereinabove |n thls order we need
not deCIde the other grounds of appeal taken by the assessee retatmg

to merrts of the imposition of fmpugned penalty amount by the




| Copv forwarded to L

3.
4,
5.

Order announced-in. the open court today on 26" June, 2007 after

the conclusion of the hearing.

Sd/—‘.:— L SRR Sd/- -
[K.D. RANJAN] [D.R. SINGH]
ACCOUNTANT: MEMBER JUDICIAL MEMBER:-

NB

: '_Appellant ,,
- --Respondent -«
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