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PER P.N.PARASHAR, LM :

This appeal, fited-by the assessee, arises out of CIT(A)’s order dated 28.- -2002
relating fo A.Y, 1998-99, .
2. Shri Ved Jain FCA along with Smt. Rama Jain CA appeared on behalf of the .

assessee whereas Shri Shantanu Dhamija DR, appeared on behalf of the Revenue

3. Crround no. 1 is general in nature and requu‘es no spemfic adjudlcatlon

4, Ground / no. 2 2: This ground runs as under:

o “That the Ie.a'med Comm:izsioner of Income Tax (Appeals) has en ea' in

2N ) Sustammg the disallowance of 2 «um of Rs. 12,54,388/- being the amount

</ < . Jrcurred as busmess development expenpses, which is not based on any
- f}zcts ana' is d]@g ‘

‘ 5 The assessee is engagcé’ inl'the business of manufacture and sale of fabrics. On
exa;mnaztou of the P&L Alc dUI'UI‘J:, the coursc of assessment procecdings Ui Assessing
Officer noticed that the assessee. had. clama\\ business development expenses at Rs.
12,54,388/-. The AO directed the assessees ?é? “,g“r?ov the gcnumeness of the expeiLszs and
allowability. It was e lained by the assessee tha‘g}hé ‘f.tssessee was manufacturing fabrics

on its own powerloot} 'Jand in this. busmess thcre was SEI‘lOUS decline and on acccunt of




2

'sluggislmr:_ss- in business, the assessee was exploririg the possibility any other business
opportuxﬁf'ies and in the process contacted 6ne Mr. G.R. Vakﬂ of M/s Associated Projects
& Mark :1ing, a coﬁsuliancy firm which was specialist in government tenders and which
was operating from Srinagar.ﬂ'l't'i?{fas further submitted that the assessee participeted in

the lender floated by J&K Govermmnert for supply of school uniform cloth, Through the

guidance and assistance of Mr. Vakil and negotiation it could get the contract during the

year for supply worth Rs. 5,01,75,52075 1t was thus submitted that for procuring this
voluminous business the assessee paid a sum of Rs, 12,54,388/- as commission to the

proprietor of the company, namely, Mr, Vakil who utilized his good offices and rendered

services in getting the orders from the government department and in recéiving the -

L}

payment etc. In suﬁport of this version, confirmation from the proprietor was also filed

, beffq;rc the AO This confirmation was obtained through fax message,

5.1, Tte AO, on examination of the circumstances inclﬁding the fact that the recipient
of the conunission was stationed at Srinagar and was not assessed to tax and also the fact
that he wes not produced before the AQ, doubted the genuineness of the traﬁsactidrﬂ.and
disallowcc the claim of the assessee, | : |

5.2. In appeal, before the learned CIT(Appeals) it was submitted that the amourt of
Rs."12,54,388/- was paid to Mr. Vakil, proprietor of M/s Associated Projec:s &
Marketing for helping the assessee n securing J&K Government tender for supply of
school wiiorm cloth and ensuring timely supplies thereof and also for securing tiely
payment. It was contended that as per the‘understanding with the payee it was .agfééd that
the assessee will pay business development fee @ 2.5% of the value of s’giﬁplie's. made
dgainst all governmicnt leuders which matuied through M/s Associated Projects &
Marketing. It was pointed out that the assesse¢ made supplies worth Rs. 5,01,75,520/- in
-2 period of less than 2 moriths and various activities including approval of .quillity,
quantity and quick reéiization of payments were all Iboked aﬁef by M/s Associated
Frojects & 'Marketmg m whose favour the assessee had also executed authority to
represent it. Regarding lack of written agreement between the assessee and Mr. Vékil, it

- Was submiltsd that the assessee was looking for some business opportunities for jts

survival acd therefore it could not press Mr. Vakil for any written agreement. The

assessee als> highlighted certain additional facts and circumstances beforc the learned




CIT(Appeals) and made a reciuest for some more time by giving address of Mr. Vukil and
his bank account. It was pointed out that even the advertisement of J&K. Government was
supplied by Mr. Vakil and the revised tender was filed on his guidance. The learned
" CIT(Appeals), however, held that the assessee could not bring on record the evicence in
support of this contention to establish that Shﬁ Vakil had rendered auy genuine service
juStifying the payment of commission of Rs. 12354,388/-. He, thus, held that 1:dI absgrl;?e!

~ of evidence to establish that the commission was paid for business purpose, the deduction

u/s 37 could not be allowed. In reaching to this conclusion he relied upon the decisions in

the cases of Swedeshi Cotton Mills Co. Ltd. Vs. CIT 63 ITR 57(SC); and Lachmi
" ‘Narayan Madan Lal Vs. CIT 86 ITR 439(SC). Regarding rendering of services also it
N __./i‘ ’..

was held by him that there was no evidence to show that the agent rendered services to

the assessee. On this issue reference was made to the ratio of decisions in the cases of

Vishnu Agency Pvt. Ltd. Vs. CIT 117 ITR 754 (Cal.}; and Chemauax Pvt. Ltd. Vs. CIT

109 ITR 705(Bom.). | | )

6. The learned counsel for the assessee has assailed the findings of the learned

CIT(A]?peals). After explaining the circumstances of the matter he submitted that the
o aSsessé’-P was working in Dethi and could file tenders in J&K only on the guidar.ce of Mr.

Vakn He pointed out that without his assistance it was not possible for t he assessee to
~ procure the business in such huge volume from a govemment department of Jé,:K Hq

subrm_tted that thé assessee had filed confirmatory letter from the c%;mnlssmn egent to

sow that the transactions were genuine. It was pointed out by him that the payment of Rs.

6 lakh was made in, this year through 'cheuqe which has been duly shown in ihe ledgér

ey,

-
*

account and bank ‘account and the payment of wnldmmg amouul was wade 1. the next
year The learned counsel took us through the whole process from the advertiszment to
the filing of tender and revised tenders, supply of the material and receipt of the payments
and stat ed that all these activities were done through Mr. Valil who also effectively
supervised the timely supply of the goods and their quahty and quantity. The learned
" counsel made reference to page 39 of the paper book to show that the correspondence to
the Finé.ncial Advisor & CAO, Education Departmént Civil Secretariat Govt of J&K,

Jammu was made under due intimation to Shrl Vakil to whom letters were faxed for

lookin after the mterest of the assessee. According to the 1earned counsel a cert1ﬁcate




dated 30‘“5Marc:h 1998 for a sum of Rs, ¢ lakh favouring M/s Assoc‘:iated'Projects &
I\fI:s.}-Lls:etmg%I payz{ble at J&K was given by.the assessee which was duly debited in the
account of the assessee. In this regard also our attention was invited to the certificate
dated 3 F—ebruarjf 2Q01 available at Page 42 of the paper book. The learned counsel ajsg
drew our attention 10 various documents which related to the supply of thé material,
transportztion of the material and receipt of the amount. He also argued that if the agent
was not assessed to tax thep the assessee should not be made to suffer on that basis, It

was also pointed out by him that assessee went right to produce Mr. Vakil but it was not

possible and if the learmed CIT(A) wanted to examine him, she could have directly -

summoned him. He aiso pointed out that the payment was made through banking channe]
and departraent has ot brought out any material on record to show that the transacrions
for making the payment were“uv'h'g'ile. '

7. The leamed DR, op the other hand, supported the order of the ‘le.:im_ed

8. It rejoinder, the learned counsel for t he assessee submitted that the negotiations

learned counsel that in the normal business the assessee was utilizing its staff but no
€xXpenses were incurred 0h the deal relating to supply of schoo] uniform clotl; to J&K
government. Tt was finally submitted by the learned counsel.th'at the assessee had no
previous =xperience of working in J&K and in view of the considerable distance,
different working culture and strange parties, the work could not be completed without

- services bt’_?the agent."He, thus, concluded that the assesseehéid made payment only for
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reported in 135 ITR 546; 98 ITR 69; and 254 ITR 377 ©

°9. " We have careﬁllly considered the entire material on record. Following facts

Act: Tn supi:or't of his argument the learned counsel placed reliance on the decision

remained uﬁdispute‘d -

.
_ R
. : : B
(1) The assessee who was carrying on business activities in Delhi undertooi:,'the work

* of supply of ﬁniform for the first time in J&K in this year;
(2) The volume of business of the assessee tremendously increased as he could get
order of suppiy worth Rs. 5,01,75,520/-. The payments were received by the
assessee from the government through banking channel. The agent alsc received
—_ | the payment through banking channel;
S (3) The agentewas duly authorized by the assessee in writing 1o aét on his behalf:
' (4) The letter was also obtained and the same was filed by the assessee tefore the
AQ; . '
| (5) The agent received a sum of Rs. § lakh during this year through bank draft from
A ~ the assessee; - g o
| (6) The amount was dl;_iy debited in the account of the assessee:
9.1.  Inthe light of the above facts and circumstances; which have been pointed out by
the learned counsel for the assessee, a strong presumption and inference can be drawn
that the assessee could not have been able to prdcure business from government offices of
J&K viithout the help, assistance and guidance from the agent who was locally stationed
,_, | at _Sn'nagar.T Al__though the confirmation was. received through fax but the genuin=ness of
the dozument cannot be doubted. If the AQ or the learned CIT(Appeals) had e.::-iy doubt
regarding the authorship of the letter or contents thereof ete., then the riéparrmmwt could
- bave directly summoned Mr. Vakil whose addréss was also given by the aA5SCSSC3.
9.2, In view of the above circumstances, the supply of the goods By the asse:‘x-f.(:e stood
fully est:ablishe&. Thus, there remains no-doubt about the volume of business done by the
assessee and the payments recejved by # from J&K government. So far as t he issue
Irelajting‘io rendefi:1g of service is concerned, the confirmatory 'Ieﬁér_was ﬁl-t}(i- by t_hé

assessee. It was pointed out by the learned counsel for the assessee that in sn;‘tbs.equgnti




expenditure was not incurred for business purposes.

9.3.  Inthe light of above facts and also in view of the documentéry evidence filed o

boost on account of supply of garments to the government of J&K. g the Mediétely
preéeding year the assessee had shown net profit of Rs. 2,171/- only whereas in the
assessment year under consideration its net profit went up to Rs. 13,06,958/-. This boost
was definitely on account of the contract for supply of school uniforms cloth by the

assessez. The documentary evidence filed by the assessee is credible and cogent and the

date of peyment, in severg] stages, Shri Vaki] might have rendered very effective services
for sccuring the tenders, in making negotiations with the concerned officers in ensuring
timely supplies and in getting the release of payment. The assessee has filed confitrnation

of Shri Vaki] throngh which not only receipt of the payment is confirmed but it ig

Specifically written tha the amount has been received as introduction fee/ business

%

i
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certificate also it is clear that the agent had rendered services to the assessee. The
assessee had also endorsed copies of the correspondence made by it to various authorities
in J&K, which is evident from the reference on the photo co;ﬁes filed before us. The

assessce had also executed authority letter in favour of Shri Vakil which isiavailable at

- page no. 32 of the paper book, filed before us. The assessee has written 1ette;j§ dated 9k 1- :

02 and 4-2-2002 to Shri Vakil requesting him to appear before the learned CIT(Appeals).
On these letters, the address is also the same. This shows that the assessee mads efforts to
produce the commission agent before the learned CIT{Appeals). It is quite possible that
Shri Vakil might have avoided to appear before the learned CIT(Appeals), may be due to
the reason that he might not have shown the income from comimission to the Income-tax
Department. In any case, if the agent was not assessed to tax or if he dld not appear
before the learned CIT(Appeals) despite request of the assessee, the assessee cannot be
blamed for the same. So far as the rendering of service is concemed there may not be a
written agreement but the circumstances®of the present matter strongly establish that
without the services of the commission agent the assessee could not achisve such |
business result as has been achieved by him. The business development expenses are,

therefore, ﬁ.llly justified as the rendering of service is proved from the circumstances of

the present matter. , o NN
9.4. The learned CIT(Appeals) has placed reliance on the ratio of dee1510n., is the case
of Lachmi Narayan Madan Lal Vs. CIT and Swedeshi Cotton Mills Co. Lid. vs. CIT

(supra), but the same are distinguishable on facts from the present matter.

- 55 On going through the entire documentary evidence, filed on record and in

particular on appreciating the circumstances of this matter we ftind forse in the
submissions of the learned counsel for the assessee and hold that the payment of
commission by the assessee was for busmess purposes and the same was ﬁﬂl} justified.

We, therefore, set aside ‘the finding of ‘the learned 'CIT(Appeals) and delete the

' ‘ld1sallowance of Rs. 12,54,388/-. Ground is allowed.
' 10.  :Ground no. 3: This ground runs as under:

“That the learned Commissioner of Income Tax (Appeals) has eired in
sustaining disallowance of a sum of Rs. 31,288/- on account of donation
alleging it to be inadmissible for deduction w/s SOG Whlch is not based on .
any facts and is illegal.” , _ b
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10.1.  The learned CIT(A) has adjudicated the issue by observing as under:

“Regarding the disallowance of deéduction of Rs. 31;288/-"w/s 80-G, the
*" A has added the donation claimed at Rs. 69,091/- in the computation of
income. However;, during the course of appellate proceedings, the
appellant ahs not taken up this ground for furnishing of any information or
' details 50 as to invite any interference in the. order of the :AO. Sine the
. . appellant has not brought on record any evidence. to. show that it was -
" entitled to deduction w/s 80G af Rsi'31,288, 1o relief ¢an be allowed to the
appellant.” '

10.2. Before us also the learned counsel for the a.ésessee" could not effectively argue the

' ground. Therefore, we are unable to interfere in the order of learned CIT(A). Ground

fails. . ' s
1. Growund no. 4 is general in nature and requires no specific adjudication. —

: SRR
12. In :he result, assessee’s appeal is partly allowed for statistical purposes only, RN

Order pr(:\;:ounced in the open court today i.e. 17-3-06.
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Sd/- | -Sd/- |
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