IN THE INCOME TAX APPELLATE TRIBUNAL
(DELHI BENCH\ ‘D’: NEW DELHI)

| BEFORE SHRI RAJPAL YADAV JUDICIAL MEMBER ‘
~ And . L
SHRI T S KAPOOR ACCOUNTANT MEMBER o

ITA No. 3243/DEL/ 20 12
(Assessment Year :2008- 09) ,

Japinder Singh . Vs, IO
133, Saharanpur Road Ward-1(1)
Dehradun g _ : Dchradun

[ PAN: AQPPb3944J
~ ’(APPELLANT) ' , (RESPONDENT)

ASSESSEE BY : Shri Ved Jain, CA. &
Shri V. Mohan, Adv. -

REVENUE BY : Ms. Renuka Jain, DR.
: ORDER
PER T. S. KAPOOR, AM: \

;o “This is-an‘appeal-filed by the'assessee against the order of the Commissioner
of Income Tax (Appeals)-I, New Delhi dated 15.02.2012 for the assessment year

—~2008-09. The grounds taken by the assessee are as under:

A
i

“1 On the basis of facts and circumstances of thq case, the
order passed by the Ld. CIT (A) is bad both in the eye of law
and on facts.

2(1) On the facts and circumstances of the case, the Ld. CIT (A)
has erred both on facts and in law in confirming the addition of
Rs.1,40,00,000/- made by the Assessing Officer. -

(i1)  That the above said addition has been confirmed ignoring
the - explanation and the evidence brought on record by the

assessee.

-
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(3)(1) On the facts and circumstances of the case, the Ld. CIT
(A) has erred both on facts and in law in ignoring the
~ contention’of the appellant that the commission income having
neither accriied nor - arisen durmg the year there was no
Jurlsdlctmn for the Assessmg Ofﬁcer to tax the same as income.

(11) On the facts and cucumstances of the case, the Ld. CIT _
(A) Has erred both on facts and in law in ignoring that PACL
India Ltd. has filed criminal proceedmgs against Mr. Khetasar
who was assigned the job and has denied having paid any
" commission to -him and as such there was no justification in
taxing the same as commission income. \

4(1) On the facts and circumstances of the case, the Ld. CIT
(A) has erred both on facts and in law in confirming the
addition of Rs.6,37,777/+ as income from other sources shown

by the assessee as agricultural income.

(11) That the above addition has been confirmed without fully
appreciating the explanatlons and evidences furnished by the

assessee.to prove that the i 1ncome is from agrlcultural operatmn
I

©onod, nmmiungy or CThe appeliant craves leave to ac}d, amend or alter any of
the grounds of appeal.”

2. The assessee has taken 3 'grdunds of appeal but the effective grounds

(0 |
“““of appeal are only two. The first grievance of the assessee is that Ld. CIT

(A) has uphéld the addition of Rs.1,40,00,000/- which Wsils received from
ohe Mr. -I{heta'sar on the belief fhat the said émount‘ represented as his sharé
~of cofnrﬁiséion' income. The .as-s'-e‘s‘sée 'i.s fﬁrther aggrieved with the
coh.ﬁi‘mation of addition of Rs.6,37,777/- as income from other sources

instead of agricultural income as declared in his return of income.
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3. The brief facts of the case are that the assessee is a property

consultant, working as broker agent on bchalf of M/s PACI. India Ltd. along

with another broker Shri Rajender Singh Khetasar. Both persons had.

separdtely agreed to purchase 20000 bighas of land and 130000 bighas of

land respectively on behalf of M/s PACL India Ltd. vide different

agreements dated 12.03.2006 and 27.10.2006. There was another agreement

dated 14.03.2006 between assessee and Shri Rajender Singh Khetasar by .

[ _
" which both had agreed to share the commission received from M/s PACL

India Ltd. on 50-50% basis irrespective of the fact as to who procures the

land.

4, During the year, the assessee received an amount of Rs.1,40,00,000/-

" 'from ‘Shri Rajender Singh Khetasar, which he did not offer for tax. The
Assessing Officer during assessment proceedings on the basis of agreement
between assessee and Shri Rajender Singh Khetasar made the addition of

ST

k\:_;Rs,IA0,00,000/— as his part of share in the ¢01111nissi011 income. The
}!\ssessing Officer observed that assessee \h:iétd utilized the amount for
purchase of immovable properties and for advancing loans to other persons,
therefore, he held that amount necessarily represented commission income.

The Assessing Officer further observed that the assessment of Rajender

Singh Khatesar was completed u/s 143(3) at a ‘total income of

=
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~" agreements could not be completed as the land procured was disputed and
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| Rs.7,68,55,660/- and same position has also been intimated for assessment
yea.r 2008 09 vide letter dated 24.11 2010 Therefore he held both Rajender
Smgh Khatesar & adssessee Were earmng commission income. The

COriteﬁtiOﬁ of the asse's‘s'ee that the acquisition of land was not complcted-
and, therefore, commission had not become due was not accepted.-
Regarciing receipt of Rs.1,40,0'0,'000/- it was submitted by the assessee that

the same was received as friendly loan. Similarly it was contended that

M/s PACL India Ltd. had filed criminal proceedings for recovery of

amounts given as advance to Shri Rajender Singh Khetasar.

" 'The" Assessing Officder further made an addition of Rs.8,37,777/-,
which the assessee had declared as agricultural .{ncome. The Assessing

Officer observed that assessee had declared agricultural income from sale of

oo,

\-‘-'/JSugarcane, Rice etc. The assessee was confronted with the documentary

evidence in support of his claim andi in reply, the assessee submitted through
~an affidavit that agriculturel income comprised sale on account of proceeds
of Dhan Rs.6,29,771/- from sugarcane, Rs.2,66,000/- and from sale of
" seasonal vegetables Rs.75,000/-. It was further submitted that agricultural

income wvas earned out of crops grown on his land and on land taken on
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lease. The Assessing Officer rejected the claim of assessee on the basis that

" land of the assessee was situated in district Dehradun, whereas, receipts of

agricultural produce were from district Haridwar and moreover assessee had .

not” submitted any evidence of incutring agricultural  expenses. The:

(

contention of assessee that he had enteied into an agreemuent for sharing
agricultural producé on 50% basis was also riot accepted. The Assessing

Officer had also 'deputéd an ITI to make enquiries and report of ITI had

e
" “mentioned that assessee owned 17 bighas of land and no agricultural |

activities were being carried out on this land for the last many years. In

view of the above, the claim of the assessee regarding agricultural income

was rejected and income was assessed as income from other sources.

- ! . . N
“ihcome from other sources by Rs.2 facs by accepting the claim of assessee

6. Dissatisfied with the order, the assessee carried the matter to CIT (A)

who upheld the first addition of Rs.1,40,00,000/-. However, he reduced the
, L

regarding agricultural income, up to Rs. 2 lacsi.

7. Aggrieved, the assessee is in appeal before us. At the outséf, the Ld.
AR submitted that the appeal of the assessee is covered by the ITAT Order in
his own case in the assessment year 2007-08 and our attention was invited to

copy of Tribunal order placed at paper book page 87 onwards. He further

k
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| °ubm1ttcd that in the earher year the assessee had received an amount of
Rs. 6’7 ‘iO OOO/- from the sarne peraon Shri Ra]endcr Singh Khetasar though

the oame agreement and the T rrhlmal had rem1tted Lhe file back to the ofﬁcc

of Assessmg Officer for readjudrcatron

8 Contmumg his submlssrons he stated that facts and c1rcumstanees of
. the case are similar as in the earlier year. Therefore it was prayed that thlS

€
- appeal can also be remltted back to the office of Assessing Officer for

readjudication.

9. The Ld. Departmental Representati\}e had no obj ection to the proposal

Cof Ld. AR, | i
‘ : L.
| o

10. ~ We have heard the rival parties and have gone through the materjal

ST
k\;;-}}'
placed on record. We find that in earlier year an amount of Rs.62,50,000/-

was paid by Shri Rajenider Singh Khetasar to the agsessee and the mat’éer was
sent back to Assessmg Ofﬁeer for- readjudication. The relevarlt ﬁndmgs of
Tr.i‘b'linal' order are placed at paper book page 94 onwards, which are
reproduced as under:

“We have heard the rival parties and have gone through
the material placed on record. We find that the land was

)
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.prociu.ré.d by Shri Rajender Singh Khetasar as confirmed by the

company on whose behalf land was purchased and Shri

Rajender Sinigh Khetasar had also declared commission income’

-l - to the tune'of Rs.7,18,55,600/- in his return of income. We also”
" fiad from the order of CIT (A) that assesséz had made a

~* complaint on 9.04.2009 to the joint Commissioner of Police;
- Ecoriomic ™ Offetices 'Wing, New Delhi' claiming ‘ that the. -
company had paid an amount of Rs.213 crores to Shri Rajender

Singh Khetasar who had procured approximately 1.5 lacs
bighas of land and had collected Rs.15 crores as commission.

We also find from the order of CIT (A) that land purchase had -
become disputed because of its” proximity to Pakistan and, .

therefore, company had filed several suits against Shri Rajender:
Singh Khetasar as well as the assessee claiming recovery of
money paid for purchase of land and commission. We also find
that Shri Rajender Singh Khetasar had since died and assessee

" had not returned the money to Shri Rajender Singh Khetasar

despite a period of 5 years had elapsed between date of
payment and appellate proceedings as noted by Ld. CIT (A).

- 14.  Though t}_le Ld. CIT (A) had confirmed and upheld the
additions, made by Assessing Officer, on account of payment of

.02 R$.62,50,000/- By Shri Rajender Singh Khetasar to assessee but

vital facts has been ignored both by Assessing Officer and Ld.
CIT (A) and these are that as per agreement the commissions
was to be shared as 50:50 but despite the fact that Shri Rajender
Singh Khetasar had declared commissions income of
Rs.7,18,55,600/- the  Asscssing  Officer  took only
Rs. 62,50,000/- as share of assessee on the basis that such sum
was received by assessee. In fact if the Assessing Officer on the
basis of agreement between assessee and Shri Rajender Singh
Khetasar is treating the cheque received by assessee as his.
income, he should have considered 50% of total commission
carnied by Shri Rajender Singh Khetasar which was in crores.:
The Assessing Officer also did not confirm from the Income
Tax records of Shri Rajender Singh Khetasar as to whether he

had claimed expenditure which he had paid to the assessee as

his alleged share of commission. Moreover Ld. CIT (A) has

given direciions to Assessing Officer regarding certain

\
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. additions and has not directly adjudicated on them which is

beyond his powers.

15. Therefore keeplng in view the totahty of facts ‘and

. circumstances we are of the considered opinion that whole case

~ should be relooked again by Assessing Officer and it is directed

that Assessmg Officer - should make proper and detailed
enquiries before arriving at any conclusion regarding additions

if any. Therefore, the case is remitted back to office of

Assessing Officer.”

)11, We find that facts and circumstances of the present appeal are same as

K

| in the prev.ieu'sl yeer. Howeyver, _in this year Ld. CIT (A) has not given any
directions rather he had decided on the issues unlike in the earlier year
“however, substantial facts remains same. Therefoi‘e, following the above
, 'Qrd'e'i' we are of the oj:inion_ that the present appeal be also readjudicated by
+: Assessing Officer: The Assessing Officer on the basis of relevant record and
information from the Income Tax record of the Shri Rajender Singh

Qii“”ihetasar as well as from any other source can arrive at the appropriate

decision. | [

None of our observations will preclude the Assessing Officer from
making additions if on the basis of facts and circumstances of the case, the

Assessing Officer establishes that the amount received represented income

of the assessee.

¥
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12; Regardmg second ground ét appeal with respect to agricultural
income, the same is also remltted back to be read_]udlcated by Assessmg: |
o | -Ofﬁcer agam on the ba51s of actual agncultural records. Neédless to say that -
o ﬁe_cessary Qia_po;tumty will be gwen to th‘e éssessee of bemg heard.‘
= In Vié\?&:of '.tﬁet é.b'OVEE,. the eippeai filed by assessee is allowed for
o 'Srtat:iétiéa'l puiposés“f | |
| A.,;j(\)rder pronﬂunced in open court 0112-.é/07/ 2013. \ v

SR - : | (T. S, K‘g&%\, “_” e

Accountant Member

ember

Dated the% /day of July, 2013
S.Sinha

Copy arded to' _
APPELLANT /%[ MQ
‘ RESPONDENT”- . A
CIT

CIT (A)

CITOTAT), New Delhi. -
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