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) (APPELLANT) = (RESPONDENT)
ITA No.4325/DEL/ 2011 =~
~ (Assessment Year :2008- 09)
bcr - Vs, Angelique Internatlonal Ltd
Circle-1(1) 104-107,
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New Delh1 S o ‘New Delhi; -
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ASSESSEE BY :Shri Ved Jain & Smt. Rang | Jain, CA’ |
| REVENUE BY Shr1 Gunjan Prasad CIT DR :

S o 'ORDER -'i_'f_?
PERJ Sudhakar Reddv, Accountant Member ' S

: These are .cross appeals are dlrected agalnst the order of the.
Comnnssmner of Income Tax (Appeals) VI New Delh1 dated 14 071{)11

for the assessment_,year 2008-09
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2. Facts in brief: The assessee is a company and in the business of

agriculture crop insuran¢e. It filed its return of income on 27.09.2008
| declaring total income of Rs.59,35,91,633/-. Assessment was completed u/s
143 (3) on 24.12.2012 determining total income at Rs.94,67,23,600/-.

3. Aggrie&ed the assessee carried the matter in appeal. The first appellate

authority granted part relief, Aggrieved both the parties are in appeal before
' us..
4. We have heard Mr. Ved Jain, Ld. Counsel of the assessee and Shri
Gunjan Prasad, CIT.DR, on behalf of the Revenue. We first take up the
Revenue 'appeal ITA No. 4325/Del/2011. Ihe__-grounds of _appeal are as -
o “1 In the facts and Circurhs_tah_ces of the case, the Ld.
. CIT (A) has erred in law and on facts in delet_ing_addition _
- of Rs.34,41,02,001/- w/s 40(a) “on " account of export
- commission: - B A S L
© The CIT (A) has ignored that the commission paid to
- mon-resident is income deemed to accrue or arise in India _
- within the meaning of section 9 of the L. T. Act and,
o therefore. The assessee is liable to.deduct TDS on export
~ . commission paid to non- residents. - Lo E
~ Notwithstanding to the above, the CIT (A) has ignored
- that commission in this case is akin to fee for technical
services. The assessee failed to substantiate that payment

of export commission was for business purpose as no
agreement in this regard was furnished before the AO.
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2. In the facts and circumstances of the case, thekd.
CIT (A) has erred in law andon facts in deleting addifon
of Rs.82,81,091/- on account of retention money:

The CIT (A) has ignored that the assessee is followag
mercantile system of accounting and in that system #he
moncy retained by the authorities from the contect
payments made to the assessee constitutes incame
accrued to it and is taxable in the relevanl yar
irrespective of the fact that the actual money may wt
have been received by him in the year.

The CIT (A) has ignored that the retention moneyis
nothing but a king of security retained by the Authorly
o , awarding contract for the completion of the contract as

) | per the agreed term, - '

3. The 'appellant craves leave for reserving the_r@f
to amend, modify alter, add or forego any ground(s) af
appeal at any time before or during the hearing of the:
appeal.” | N oL ' T
5 - After hearing the rival ,conténti_ons, we 'fmcl_".t_}_ie',grour_id_;._-’m. 1is
¢overed in_'favo.ur of .the- .assessee b_y the ord'er_'oif‘;the' Trlbunahn t_he B
..'assesséé?s'__ own case for the .__a_sSgs.sment' year IZ:O:OQ-IO-IV_V'Vi.de Im No.".'
() 4967/Del/ 2012 order dated 26.07.2012.
6. TheLd. CIT (A) brought out the facts at para 4.5 of his order thh |
are éxtracted for the ready reference: | | | |
“4.  From the impugned order, it is evident that the assessee
- had debited an amount of Rs.36,64,23,205/- on account of
commission paid. The assessee was asked to furnish a narration
of TDS deduction and deposited. The assessee submitted a

reply dated 18/11/2010, perusal of which indicated that the
assessee had neither deductegyﬁdi‘?ﬁ%&sited TDS on the said
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amount of export commission which actually worked out to a

figure of Rs.34,41,02,001/-. The response suggested that the

commission had been paid to non resident parties not having
any PE in India for services rendered and utilized outside India.
Thus, the commission was not taxable and therefore no TDS

‘was required to be deducted as per the provisions of Section 9

~ of the Act read with Circular 23 dated 23/07/1969 and Circular

No. 786 dated 7/2/2000 issued by the Board. On receipt of the
reply, the Ld. AO drew the attention of the assessee to the

- provisions of Section 40(a) of the Act and against this backdrop

239 ITR 587(SC), Van Oord ACZ India (P) Ltd. Vs, CIT

.

“(a) Thereis no dispute that commission has paid to agents outside

a show cause was issued. The assessee reiterated the stand
already taken earlier.

5. The Ld. AG was dissatisfied with the response of the

assessee. He referred to the provisions of Section 9(1)(Vii)
of the Act and stated that as per the said. provisions, all

incomes as accruing and arising in India which partake the

~character of payment on account of ‘fee for technical
- services’ would be taxable. He was of the opinion that the

| payment made by the resident assessee in connection with =

his business in India to a person outside India making uses
of his expertise in sale of goods is nothing but a fee which

| has been paid by the resident assessee to the non resident for
the services rendered by him and can be construed -as ‘fee _'

for technical services’. Thereafter, he '-_refe_ff_ed' to the
‘provisions of section 195 of the Act and relied on the
decisions in Transmission Corporation of AP Ltd. [1999]

o 189 Taxmann 232 (Delhi), State Bank of Travancore Vs.

. CIT 158 ITR 102 (SC), Kerela Financial Corporation Vs.

'CIT 210 ITR 129 (SC), among others as also Circular No. 7
- 0f 2009 and Circular No. 23 dated 23/07/1969 and 786 dated

7/2/2000 to make an addition of Rs. 34,41,02,001/- u/s 40(a)

‘of the Act.” o R

On appeal the first appellate aﬁthori'ty held that

India for sales outside the country.. |
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i (b)  There is not material on record which would suggest that fie
| foreign agent had a permanent establishment in India.
(c) Itis also not in dispute that the assessee has :not deducted¥DS.
(d) Payment of commission has been made to agents outside hdia
for services rendered outside India.
(e) The payment does not fall within the ambit of section 9(B(VID)
of the Act, as the services under consideration is not fir any |
(\:" ) technical services rendered. It is only for .fabilitation of th sales.
of the assessec outside India. | |
® .The payment of commission Was not sumﬁ_ c-har.g_eable.fq tax
B w1th1n the provisions of the Income Tax Act ..and_he__ré.cea'o tax
. Iiééded' to be deducted at source under chapter(XVII-B) o
8. | These ﬁndings are in cénsoﬁanc_é Wi’_th the demsmnof thlS ben&of |

o the Tribunal in TTA No.4167/del/2012 in the assessee’s own case for fle

- '(-’"'“i)'_a'_sses_smén.t'yeér 2009-10 where at para 7 t0 _11' .it'_is held as .-f(')l.lbws': -

«7  The assessee company, during the year, was dealing i

" export of produce and commodities and was .into constructioz

activity. The AQ made the addition for the reason that the

' assessee had failed to deduct tax at source on the payment of
“export commission. While deleting the addition for Assessmert

Year 2008-09, it was taken into account that the relationship
between the assessee and its agents was on ‘a principal te
principal basis; that the agents of the assessee did not have any
PE in India and it was ggi@tcount of services rendered b. the
agents that the paymerfts were ﬁ’iaj‘:l:e by the assessee to them,




- . and dismissed the ground of appeal.

which payment could not be considered as if for technical
services, nor could be taken as a job which was managerial in
nature. There was no agreement between the assessee and the
agents and no such agreement was even required, since the
transaction was of payment of commission for services
rendered. The assessee was held not to be liable for TDS under
Chapter XVII-B of the Act. The facts for the year under
consideration also remained much the same as for Assessment

year 2008-09.

8. In “EON Technology”(Supra), under similar facts and
circumstances, the Hon,ble High Court held that such export
commission was not income chargeable to tax in India and,
hence, not liable to tax deduction as source.

9,  In “D1V1 s Laboratories” (supra), it was held that
‘commission paid to a non-resident agent for services rendered
outside India is not chargeable to tax in Indla and that hence no’

: drsallowance can be made

i 10:.' ' Srmrlar are the decrs1ons in the followmg case laws rehed
~..on by the assessee:- : :

1) “ITO vs. M/s Planet Herbs L1fe Smence order of the Delh1 .
' Trlbunal dated 25.05. 2012, ITA No 522/De1/2011 (copy is

SRR placed on record); and SR
~2)  “ADIT (IT) vs. Wizcraft Intematmnal Entertamment P

i Ltd.”, a decision of the Mumbai Tribunal dated 19.11. 2010 m
- ITA No 3208/Mum/2003 (copy is placed on record) '

_. 11. In V1ew of the above, we do not ﬁnd any error
- whatsoever in the order of the Ld. CIT {A) in this regard and
-the same is hereby confirmed. G_round No. 1 rarsed by the

. .revenue is accordrngly rej ected i

: Respectfully following the same we uphold the order of the CIT (A)

T TR LR R [ R e - LIlnilVUo“'TUD-J X T LA T NAG LT P ¥ i T T

N . )



9, The second gr-ound is on whether retention money is taxalie as
income. During the year the assessee undertook contracts. The empoyer
retained a certain per centage of the contract amount, which bemmes
payable only on fulfillment of certain conditions. The assessee claims fat it
follows the mercantile system of accounting and as, the assessee has neright
to receive the retention money till the contract obligations are fulfilled,there
is no accrued of income.

EO It is submitted that when there is no right to receive, income dos not
Waccrue even under the mercantile system of accounting. The AO re_jectei"t'his'
| contention. On appea_l the ﬁrst appellate authority observed. that 's‘.irnillar-:is-sue_
| came up before his predecessor in the assessee s own case and. the .1ssuewas :

: declded 1n the favour of the assessee He followed the order The erlrer' o

'year s order of the Ld. CIT (A) was approved by the ITAT on appeal

1 1'.. The N bench of the trrbunal the -assessee’s own case miTA | o

§Io 481[Del/2011 assessment year 2007 08 order dated 13th July, 2012 as '

consrdered the issue at para 7  page 8 held as foIlows

““7. - We have consrdered the facts of the case.and subrmssrons o
'made before us. The facts are that the customer retains money
in respect of a completed contract for satisfactory performance .
~ of the contract for which the due diligence is undertaken. On -
demonstration of satisfactory performance of the contract, the
‘money as released finally to the a eoJatherwise sit has to
repair the fault or pay liquidateg: “damagagge Bd. Counse] has
cited cases as discussed above, whlch clearl)? hold that such




money withheld by the customer does not accrue as income to
the assessee on completion of the turn-key project, the reason '
being that right to receive the money does not accrue to the
assessee. This money accrues as income when the stipulated
condition is satisfied which may be in the nature of showing
satisfactory performance of the project. Depending upon the
stipulated condition, the amount accrues as income the moment
the condition is satisfied and on such date the amount becomes
the income. Therefore, the amount is taxable on accrual basis in
the year in which stipulated condition is satisfied. The assessee
on the other hand is showing the income on cash basis, which
may not be correct, however, this is not the issue before us. The
issue before us is whether the retention money constitutes
income on completion of a project in mercantile system of
accounting. We are of the view that this amount does not accrue
as income to the assessese on raising the bill after completion of
" the project. The income arises on performance of the
~ conditionalities of the agreement. Thus, it is held that Ld. CIT
(A) was right in holding that a sum of Rs.32,91,935/- did not
_accrue as income in this year. The result is that ground no.2 is
‘also dismissed.” I T

12 " This -deci-éioh was followed by the Tribulnai ili:the ‘assessment yea:r_ ;
©2009-10 ‘and decided the 1ssue .'}i“n_favbur _Of the ‘:as_sess.ee,..T'Reé}ieétfﬁlly_-
' following the same we uphold the order of the CIT (A) and dismiss this.

* ground of Reverus, - . TR e R
In the result the Revenue’s appeal is dismissed. -
13, | '_Weﬂnow'_take up the assessee’s appeal. The grounds are as follbWs:'
%1, That the orders bf the llqwer authoriti'es are not jﬁstiﬁed |
' on facts and cir_cums-tances of the case and the same are
bad in law. B L T o

2. . That on the facts and circumstances of the case, lower
authorities have erred both in facts and in law in making

N
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disallowance of an amount of Rs.7,48,875/- invoking
provisions of section 14A of the Act.

3. That on the facts and circumstances of the case, lower
authorities have erred in  arbitrarily ignoring the
disallowances made by the Appellant for the expenses. .
directly relatable to the exempt income and also iz
ignoring the facts and explanations furnished by the
Appellant for such disallowances that disallowance of
Rs.7,48,875/- is more than the exempt income of
Rs.2,09,663/- earned by the Appellant during the year.

4, That the Appellant craves permission to add, amend, alter
or delete one or more grounds of appeal on or before the

) | date of hearing.”
i .

14.  The sum and substance of the submission -of the Ld ' Counsel ‘i)r'the .

' '.assessee is that the entlre drsallowance u/s I4A was wrongly compwd by'

.' the AO for the reason that whrle computrng average value of 1nvestmnt in -

1 -the begmmng of the year, Value of the free hold land was wrongly takm 1nto |
S . account Thus Value of free hold land of Rs ll 28 crores has to be de&mted '
o : ﬁom 21 27 crores, taken as openmg 1nvestments . L
O o .
o _ --__15. _ Further 1t was pointed out that Whrle calculatrng the average Vdre of _

1nvestrnents at the end of the year as well as in the begmnmg of the yex the | |

investments in- 8% non cumulatlve redeemable ,

~though the return on these investments were taxable. If ‘these itens are

' OrRnia o
removed the epirien and closing investments_.,-.\?\gtj‘iﬁl‘ti‘lh%l{s.17.12 crores and




B _.'_sent back to the ﬁle of the AO for fresh adJudlcatlon in accordance w1th law N

1 7.0 In V_l_,ew of the above sub_m1ss10ns‘as We__are q_;f __the oplmon that a fres_h_ '_

Rs.14.27 crores. It has submitted that if calculated on the correct opening
\oglo«uua% mcm’fv\cwﬁ?s 8 v et 4.

balance and closing f\the intent disallowance as per AQO would be Rs.20,685/-

and the disallowance of administrative expenses will be Rs.3,56,404/-

Further, it is submitted that this disallowance is also incorrect, for the reason

that '
&

ww it raends |
a) No interest being funds have been used for making mteﬁests

b) Interest being loans have been used for business purposes.
¢) Rule 8D is not applicable. This rule cannot be applied K\

- automatically.

~d) - Administrative expenses have not been incurred on investment.

The Ld DR though not leavmg hlS ground Submltted that the issue be |

_‘Ccmp'ﬁtati'on of disallowance ws 14 A'has to be ”ddn'é, We' set aside the issue o .

'-to the ﬁIe of the A() for fresh ad]ud1cat1on in accordance w1th law Whlle

D .domg 50 the AO is dlrected to cons1der all the contentlons of the assessee, as

. _well as the decision of the Jurlschctlonal ngh Court in the case of Maxopp

' Investment Ltd. Vs. CIT (2012) 347 ITR 272 (Dc])
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18.  In the result the appeal is set aside.
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19.  In the result the appeal of Revenue is dismissed and the appealsf the

assessee is allowed for statistical purposes.

- Order pronounced in open court olﬁmll 2013

Judicial Member

Dated the
S.Sinha
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