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IN THE INCOME TAX APPELLATE TRIBUNAL
DELHI BEN CH: ‘H’ NEW DELHI '

BEFORE SMT. DIVA SINGH, JUDICIAL MEMBER AND
' SHRI T.S. KAPOOR, ACCOUNTANT MEMBER

(LT.A .NO. 4719/Del/2011 A.Y. 2005-06)
& .
(ITA No. 4720/Del/2011 A.Y.2006-07)

UKT Software Technologies Pvt. Ltd. Vs. - ITO
__ 1" Floor, The Great Eastern Centre Ward-18(1)
()70 Nehru Place, Behind IFCI Tower New Delhi

New Delhi-110019 .
PAN: AABCN7897E. _ :
(APPELLAN T) ' S (RESPONDEH‘)

Appellant by: Shri Ved Jain, Mlss Rano Jain & Sh.
Venketesh Chourasia, CAs

‘Respondent by: Smt. Meeta Sinha, Sr. DR.

Hearing on 25/10/2012 o -

'Pronounced on the date: |

. ORDER

PER I.S. KAPOOR ACCOUNTANT MEMBER

These are two appeals ﬁled by the assessee agalnst the combmd_ .

: ’ -.'order ofCIT (A) dated 30/8/2011

o 2_'. The grounds of appeal taken by assessee m both these years

snn1lar however the amount as per ground no. 7 in both years is. dlffemt -

: Wthh is Rs 32,85 500/- in respect ofA Y. 2005 06 and Rs 30,41 975/— ir -

A.Y. 2006- 07 Moreover the assessee has taken addltlonal ground in A¥
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2006-07 which is recorded as ground of appeal no. 11. For the sake of

convenience, the grounds of appeal in respect of A.Y. 2006-07 are

reproduced below:

I

2.(%)

(%)

On the facts and circumstances of the case, the order passed
by the learned Commissioner of income Tax (Appeals)

| [CIT(A)] is bad both in the eye of law and on facts.

On the facts and circumstances of the case, the learned CIT
(A) has erred both on facts and in law in upholding the
reassessment framed under section 143(3) despite the fact
that no notice under section 1 43(2) has been issued, a fact

admittedly by the AO in remand report.

- That the order passed by the AO has been upheld by the

learned CIT (4) despite a clear finding of fact that the notice
u/s 143(2) was never issued, in clear violation of the specific
direction given by the Hon ’ble ITAT in this regard

On z‘he Jacts and circumstances of the case, the Zear:hed CciT

" {4) has erred both on facts and in law in not interpreting the
Judgment of the Delhi High court in the case of Madhya
Bharat Energy Corp Ltd, ingnoring the judgment of the apex

court in the case of R Dalmia 286 ITR 480, whereby it has
been held that once the return has been furnished in

 response to notice under section 147, all the. requirements of
~assessment, as contemplated in Sectzon 143 and 144 shall

- apply.

On the facts and circumstances of the case, the learned CIT

o (4) has erred both on facts and in law in upholding the.

validity of the reopenmg of assessmem‘ under sectzon 1 47 of
the Act. ' : S .

On the facts and circumstances of the case, the learned CIT
(A) has erred both: ore;““facts and in law in rejecting the
com‘em‘zon of the appellan that the reasons recorded for
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reopening are bad in law & as such the reassessmendone
in consequence to the needs to be quashed.

On the facts and circumstances of the case, the learnd CIT
(A) has erred both on facts and in law in rejecting the
contention of the appellant that the assessment order i bad
in law & is liable to be quashed as the same has beennade
without first disposing of the objections raised B the
appellant against the reopening.

On the facts and circumstances of the case, the learnel CIT
(A) has erred both on facts and in law in confirmin the _
addition of Rs.30,41,975/- on account of purchass of

~ sofiware, professional charges for designing and
development. :

On the Jacts and circumstances of the case, the ZearneE'CIT
(A) has erred both on facts and in law in rejecting the
contention of the appellant that no reliance can be placd on -~

the statement of Sh. S.K. Gupta recorded at the back qf rhe - -
":assessee wzthout provzdmg cross exammaz‘zon IR

' _On the facts and czrcumstances of the case, the learne&CIT
_(4) has erred both on facts and in law in rejecting the
" contention of the appellant that the A.O. has mzsmterpered
- -the statement of Sh. SK. Gupta & has wrongly nsel the
. same against the assessee, as the appellant has notleen
" named in the said statement & there is no. allegatzon agzmst
- it commg out of the said sz‘atement : S

' On the facts and circumstances of the case, the learnedCIT
(4) has erred both on facts and in 'law in arbitrwily
= -rejectzng the evidence submitted in supporr of . the
- expenditure incurred despite the fact that even in the remnd

_report A.O. has not pointed out any defect and has not g)en '

any adverse comment on that.

On the Jacts and circumstances of the case, the learned€IT
(4) has erred both on facts and in law in rejectingthe




4 ITANO. 4719 & 4720/ Del/2011

contention of the appellant that the appellant being eligible
Jor deduction u/s 10B the same was required to be
recomputed on the assessed income and benefit of the same
ought ro have been allowed. :

12. That the appellant craves leave to add, amend or alter any
of the grounds of appeal.

3. The brief. particulars of the case are that assessee’s assessments
originally were computed w/s 143(1) which were later on reopened u/s
147/148 of the IT Act. The assessment orders were reopened in view of
searches on S.K. Gupta Group of Companies.,_. who were indulging in

providing accommodation entries and from the statements recorded in their

| cases the revenue had found that assessee had t‘aken accom-rnodation entries
~and therefore the cases were reopened The .asse.s‘see in view of notices u/s

_ 147/ 148 had wrltten to the Assessmg Ofﬁcer that returns ﬁled ortgrnally

| .may be treated as returns ﬁled in response to notlce u/s 147/148 The

-. -Assessmg Ofﬁcer then completed the reassessment proceedlng W1thout |

' .'_.1ssu1ng notlces u/s 143(2) of the IT Act The ld CIT (A) also did not
| cons1der the contentlons of assessee and the rnatter ﬁnally reached Hon’ble

N .Trlbunal whrch V1de 1ts order dated 11th F eb 2011 dlsposed of appeals filed
by assessee. The matter was remanded back to the office of CIT (A) W1th the

'd1rectlon to record ﬁndmg of fact as to whether necessary notices were
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issued u/s 143(2) of the Act or not. The relevant paragraph of Ha’ble

Tribunal Orders is reproduced below:

{
L

“14. In both the cases, thus, the return was filed in respone to
notice w/s 148 on 23" April, 2009. It has already been mentimed
above that  if the Assessing Officer want to assess the income o the
assessee by way of assessment proceedings, then, the issue of mtice
w/s 143(2) is mandatory. The relevant observations of the Assesing
Officer in the remand report of respective years has already leern
reproduced. The contention of the assessee vide which. it was
submitted that the assessment is invalid due fo non-issuance of neice
ws 143(2) have been recorded at page 5 of the order of CITA).
These contentions were raised by the assessee before the CIT (A)and
these contentions were - also Jorwarded to Assessing Offzer.
Therefore, it was necessary for learned CIT (4) to record a findingon
that fact that whether or not any notice w/s 143 (2) was issued tothe

~assessee or served upon it. Learned CIT (4) has not recorded sich |

findings. The issuance and service of notice u/s 143(2) will go _tothej_
root of the matter as, according to the law explained above, if nofce

| s not issued and served u/s 143 (2), then, it will affect the validityof :

re-assessment order. In this view of the situation, without going #to

- other grounds, we are of the opinion that these matters requires togo

back to the CIT(A) to determine such fact and re-adjudicate e .

- matter again by keeping in view the aforementioned -law_'explaz'heain; o

the above 'part of this order. We direct accordingly. Since we we

- restoring these appeals to the file of CIT (4), to. -ddb‘_udicate_ on '*E“é_ N |

legal issue which affects the very validity of the assessment ordas;

We do not express any opinion on merits of the addition -_ahd' othr o
 grounds which have been agitated by the assessee in the presait -
~appeals as they can be decided only after determination ‘of the legl

issue regarding issuance and service of notice u/s] 43.(2).”

“The Id. CIT (A) vide his ‘-_ord.er' for both _thesel'_yéairsafter: bei:g.i

remanded back from Hon’ble Tribunal held that notice u/s 143(2) 'Was nat '

issued however he held against the assessee. The relevant portion of Id. CE

(A) order is reproduced below:

AR
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“2.2 In view of directions of Hon’ble ITAT, H’ Bench, Delhi, this is
finding of the fact that statutory notice u/s. 143(2) of the IT Act was
not served by the AO as is evident from the Remand Report,
reproduced above. However, issue is covered by the order of Hon’ble
Delhi High Court in the case of Madhya Bharat Energy Corpn. Ltd.
reported at 2011-TIOL-419-HC-DEL-IT, wherein, in para 11 and 12
of the order Honb’ble Delhi I—hgh Court has held as under:

“l1. As per explanation 2(b) to Section 147 of the Act, where
a return income is furnished, but no assessment has been made and it
is noticed by the AO that an assessee had understated the i income, it
will be deemed to be a case where income chargeable to tax had
escaped assessment. In the case of Ranchi Club Vs. CIT, 214 ITR 643
(Patna) = (2003-TIOL-293-HC-PATNA-IT) it was held in a case

where only intimation was sent, notice under Section 148 of the Act _

could be issued in terms of Explanation 2(b) to Section 147 of the Act,

The case of Mahanagar Telephone Nigam Litd. (Supra) confirmed that

“So long as the ingredients of section 147 are fulfilled, the Assessing
Officer is free to initiate to proceed under Section 147 and failure to

take steps under section 143 (3) will not render the assessing officer

powerless to initiate reassessment proceedlngs even When 1nt1mat10n
- under section 143 (1) had been 1ssued ” :

12, Itisnoted that the 1mpugned assessment is in response to notice __
-under section 148 of the Act and the Act does not spec1ﬁcally |

provide that the assessment made under section 147 of the Act will be
. after issue of the notice under section 143(2) of the Act. In fact, AQ

" has the basic jurisdiction to assess the income in terms of Section 147

~and Section148 of the Act where he has reason to believe that the
~income has escaped assessment. On the submissions of non-lssua.nce

o of notice under section 143(2) of the Act, we are of the view that the

_' findings of the Tribunal in this regard are not as per the scheme of the
-prowsxons of sect1on 147 and 148 of the Act.” :

© 23 In view of rehance on the above mentioned judgment' of the

Hon’ble Delhi High Court, it is held that though notice u/s 143(2) of

the IT Act was not served by the AO during the course of the .

assessment proceedings, the action of the AO makmg assessment u/s
143(3) read with sectiofi: 147 of the IT Act is found to be ﬁJHy
Justified anc}:the rsppeals are :decided against the assessee. The various

e
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case laws relied upon by 1d. AR are distinguishable on facts. Apgal is
decided accordingly.”

5. Dissatisfied with the order of CIT (A), the assessee filed appeal kfore
this Tribunal.
6. At the outside, the Id. AR argued that the issue is covered in favar of
assessee by Tribunal order dated 11" Feb. 2011 and took us to pages 2B to
t\’ 211of paper book and irrvited our attention to the findings of Horfble
Tribunal. The 1d. AR further submitted that Hon’ble Tribunal had pass.e'éthe _
judgment after considering various judgmentsl of Hon’ble 'Sup_reme Gurt
'_-an_d the only issue which was referred back by ITAT to CIT _(A) Wa to
R record a ﬁndmg as to whether or not notice u/s 143(2.) Was issued todae
o f; assessee He further argued that though Id. CIT (A) in Para 2 2 on page 12 as -
stated that statutory notlces u/s 143(2) of the IT Act was not served bythe
AO - yet gomg beyond h1s jurrsdrctlon and relymg upon the Judgment ﬁre

r B
case of Madhya Bharat Energy Corp Ltd drsmrssed the appeal of ﬂre'

o assessee |
. : 7 - The ld AR ﬁtrther argued that the above sard Delhl ngh Court cse
- stands revrewed by Delh1 High Court 1tself by 1ts order dated 17th Aug 2(&1

and secondly this issue was not before CIT (A) as Hon’ble ITAT had alreaiy

given a finding that 143(2) notice was mandatory and in case the departmmt
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Continuing his argumeénts, the Id. AR submitted that issuance of notice u/s
143.(2) is mandatory in the case of reassessment /s 147 read with Section
148 and in support he placed reliance on the judgments in the following

Cases.

a. CIT Vs. Rajeev Sharma, (2011) 336 ITR 678 (Alld.)
b. DIT Vs. Society For Worldwide Inter Bank Financial
Telecommunications 323 ITR 249 (Del)

c. CIT Vs. Deep Baruha (2010) 329 ITR 362 (Gauhati)

8. The ld AR ﬁirther argued that even 1f there is any judgment of any

ngh Cou:rt other than jurlsd1ctlonal Delhi ngh Court which is against the

assessee even then the Judgment favourable to the assessee Wlll be

N apphcable as was heId by Hon’ble Supreme Court 1n the case > of CIT Vs.

_Vegetable Products Ltd. 88 ITR 192 He further argued that Flnance Act_ |

'_.'_2006 W1th retrospectlve effect from the 15‘t October 1991 has prov1ded that

o Where retum has been furmshed u/s 148 dunng the penod comrnencmg on

1St October 1991 and endlng on 1° September 2005 the reassessment

proceedmgs shall not be 1nva11d because the notlce was not served u/ s 143(2) o

| before the explry of tlme hmlt for makmg such assessment In view of the'

| _above amendment The ]d AR argued that mtent of 1eg1slature Wlth respect

to issue of notice u/s 1@13{2}3’" !clearly mandatory in nature.

L
M
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9. The Id. DR. on_the other hand argued that Section 29ZBB comesto the
rescue of revenue whereby the requirement of issuing notice u/s 143¢) can
be dispensed with. In this respect she relied upon the case law of CF Vs,
Panchwati Motors (P) Ltd. 200 taxman 136,

10. The Id AR on the other hand in his rejoinder submitted that Setion

292 BB cannot come to the rescue where there is no issue of notice He

() further argued that it is not a case of service/ defective service rather #is a

~case of non-issue of notice, secondly he argued that provisions of 'Seriion

292BB are apphcable from assessment year 2008-09 as has been heli by |
Jurlsdrctronal ngh Court in the case of CIT Vs. Mani Kakar 2009 18 ]H‘R |
(Del) 145 Snnllarly he put reliance on the Judgment of Hon bIe Allahabad
High Court in the case of CIT Vs Mukesh Kumar Agrawal 345 ITR29
Wherern 1t Was held that the Very foundatlon of Jurlsdlctlon of Assesmg

"\fﬁcer Was on 1ssuance of notlce u/s 143(2) of the Act He further arged

o that 1n the present case the Tr1bunal had remanded back the appeal ﬁle&to
'CIT (A) to _]LISt verrfy as to whether notrce u/s 143(2) was 1ssued or not o
I 1. ) We have heard the rival partles and gone through the material plaed
- i .on record. We ﬂnd that Hon ble Tnbunal V1de 1ts order dated 11“‘h Feb.. 2&1

| ,had already adjudlcated that issuance of notlce u/s 143(2) was mandatnggT
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The Hon’ble Tribunal had remanded the file to the office of CIT (A) to
record a finding of fact as to whether notice u/s 143(2) was issued or not.

12. Theld. CIT (A) has recorded a finding of fact in para 2.2 on page 12
wherein it has been mentioned that notice u/s 143(2) of the_ IT Act, was not
1ssued.

13. We further observe that Id. CIT (A) has traveled beyond his
- Jurisdiction and has held that though notice w/s 143(2) of the IT Act was not
served by the AO during the course of assessment proceeding the action of
AQO making assessment /s 143(3) read with Section 147 of IT I_Act was fully
justified. _' R e

14. Sectlon 292BB as 1nserted by . F inance Act 2008 reads as under

,292BB where an assessee has appeared in any proceedmg or

- cooperated in any 1nqu1ry relatlng to an assessment or reassessment 1t o

'shall be deemed that any notlce under any provrsmn of th1s Act Wthh

. ‘was requ_r_red to be se_rved upon -hlm has_ been dr_lly serve_d upo_n hnn in

" time in 'aCCOrda'nce With the provisions of this Act and such assessee )

”'-'shall be preciuded from taklng any objectlon in any proceeding or
1nqu1ry under thls Act that the notlce was: '
i. N_ot serv_ed upon him

L -—"‘"\n.i-“ . )

ii, - Net served,upon him in time

I R T - S —
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iii. Served upon him in an impropet manner.
15.  Provided that nothing contained in this Section was appl_icable thehe
the assessee has raised such objection before the completion ofsuch
assessment or reassessment. The above section was inserted by Finance Act
2008 w.e.f. 1.4.2008 and Hon’ble Delhi High Court in the case of CIIVs, |
Mani Kakar 2009 (supra) had held that provisions of Section 292BEare |
\ applicable from assessment year 2008-09 and the cases under consmiertxon
relates to assessment yea:rs 2005- 06 and 20006-07. Slmllarly Hon’ble lhi

High Court in the case of ITO Vs, Nasemen Farms P. Ltd. (2010) 47 HR |

33 has held that provisions of Sectzon 292BB are apphcable only i)m e

: assessment year 2008-09 and also do not apply where there i is fallure to lsue_' -

~notice as Jurlsdlctlon to assess arises on]y after the notice has been 1ssed

Moreover in the case of Alpme Electromcs A51a P Ltd Vs Dlrector Gemal P

| L/ F Income :Tax the Hon’ble Delhl ngh Court in a Wﬂt pet1tlon 10. L

- 7932/2010 dated 24/1/2012 has held that notxce u/s 143(2) is mandatorjm _7. R

reassessment proceedmgs and 1t is not a procedural requ1rement Moreo‘r

'the case law rehed upon by Id. CIT (A) relatmg to Hon’ble Delh1 ngh Ca;t'
_has been rev1ewed by the Hon’ ble Court in review Pet1t1on No 441/2@1_ _
| Wherem Hon’ble Coutt has clarIﬁed that questlon relatmg to comp]etltlonuf

- assessment without i lssulng notice u/s 143(2) was not admitted as questlomf
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law. Therefore, keeping in view the facts and circumstances of the present

case and in view of various judicial pronouncements we hold that

reassessment proceedings completed in ahove cases without issuing of

necessary notice w's 143(2) were bad in law and hence were void ab initio.
In view of the above the appeals filed by assessee are allowed.

_The order is pronounced in the open Court on the day of |4/ &#/201,2
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