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| ANPahujai- Tis appeal fled on 6% Oct. 2010 by the Revenue agaitist an

order dated 30" July, 2010 of the Ld. CIT(A)-1,New Delhi, raises the following

~rounds: .

1. The order of the Ld, CIT(A) is not Gorrect iff law: and'facts.” -+ *. ="

2: . On the facts andin the circumstances of the case, the Ld. CIT(A).
has erred in law and facts in deleting the addition of & 59,78,938/-
on account of difference in the investment as shown by the =
‘assessee and as ascertained by DVO on valid and legal reference

made by AO u/s 142A of Income Tax Act, 1961 which .has no- .. _A \
requirement for AO to bring record any. material to_ justify. <. -

understatement of purchase consideration. .

3. Onthe facts siid in the circumstarices of the case, hie order of fhe
. Ld. CIT(A) is perverse as it disregarded legal provision of secﬁo_ﬁ/
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~ notice u/s 153 C of the Act was issued on 7t Oct. 2009 .In response the.,
“:..assessee replied vide their Ietter dated 13”’ Oct. 2009 that return’ already filed on-
18t July 2006 may be treated as return rn response to notroe uls 153 C of the‘_-‘_‘ L
Act. Dunng the course of assessment proceedmgs the Assessrng Offi cer (AO m'_" .

2 T Ira nL.4460/_Dei./zmo

142A while holdmg that AO farled fo bnng on record any matenal to,. o
- ~justify understatement of purchase consrderatron LT f‘% .

4. On the facts and in the circumstances of the case, the Ld CIT(A)
- has erred in law and facts in deleting the &dldition of 75978938/ on
account of difference. in the purchase consrderatron as shown by
the assessee and as. ascertained by DVO wrthout holdrrrg such. - .
references as vord or beyond junsdrctron e

5 B The appe!lant craves leave to add alter or amend any al! of the. -
grounds of appeal before or dunng the course of the heanng of the
: appeal T : . . : :
2: - Facts in brief, as perthe relevant orders are that retum declanng rncome o

of Z.39, 90,410/~ was filed by the assessee on 18t July, 2008. Subsequently on-_, :

.'26“’ April, 2007 a search uls 132 of the lncorne Tax Act 1961 (herernaﬂer | ST
referred to as the Act) and a survey ufs 133A of the Act was conducted ih the c
. premises of M/s A.K. Capital Services Ltd and its group companles as also in the,. :

premises. of Dlrectors of these compames and their - relatives. Consequently,

short) referred the valuat:on of follomng prermses o DVO uls 142 A of the Act <

i.: - Office: Premrses no. 101 Kawanafswldlng Malkans Near~

Polytechmc Ahmedabad.; . =
ii. Office Premises no. 102, Karvana Bulldlng, Malkans Near R
_Polytechnlc Ahmedabad:and: : |
il Commercral Property at Chowranghee Kolkata

} : .

21 The valuation report of the. DVO wias hande‘d' over to' the. as'-'ses'see’ah o

14™ Dec. 2009 in respect of Ahemdabad properties and on 244th Dec. 2009 i in

respect of Kolkata property ln hlS report DVO determlned the value of the S o
| ‘Pl'operty as under: R ey REE
RV EET
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- [SiN Adess o e propery

T 7] Value

determined

| by DVOIn 2

| declared
[ by the.

assessee

([In%] -

[Differenice |
LAY BN

Near Polytechnic Ahemadabad

: "101 Ka:vana Burldmg Malkans |

| 44,00,6007-

~118,00,000

26,00,600 |-

102, Kaivana Building, Malkans, -

Near Polytechnic, Ahemdahad o

[#157,300 3

73500

12427300 .

i

Commercial Property

43,179,800

32,111,680 |

e

| ‘.“3“:. -t .

'Chowranghee Kolkata

under:

. “The contentrons rarsed by the assessee as WeII as: the fi ndmgs of.':f':=l-f
the Assessing Officerand the material on record has been carefully-~ . .
perused h‘ is seen that the assessee has purchased two pmpertris’./j'f e

TO a CIUGTY by the AO seekmg to add the aforesald dlfference in ten'ns_-i_‘-' .
' ~of provrsmns of sec. 69 of the. Act the assessee replied that the oomparatlve_;._,-__ - W
instances adopted by the DVO in respect of Ahmedabad | propertles pertamed to;‘--! - ‘
the period 1999, 2000 and 2002 where as the assessee purchased the propertyt e
'on 1 6“' Feb. 2006 Moreover no evadence was found dunng the search that the"-:
.assessee’ paid more than the cost reflected in purchase deed. Inter a!la the
- assessee fumzshed a copy of report of reg:stered valuer, deterrmnlng fair market_ o
"' o the property at ¥34,89,930/- i ‘respect of two propelltles at. Ahmedabad AsTT
-regards property at Kolkatta the assessee pleaded that the valuatron was based'_'"__'. | Ry
'-"on--'e'stimates*and ‘ho‘docu'me‘nt Was 'fOLind:"dl__J_ﬁn'g.‘-t_he-"sean__-_ch,":‘sﬁgge-sﬁﬁgim’g’f'mé‘_'-I:'::f_-:;"i‘-ij S
assessee’ pald more thar what i |s reﬂected in'the document However the AQ d:d So il

t "'property in 2006 was fnore than the cost in 1999 Accordlngly, the AO added the- L
. aforesaid dlfference of 2. 50 21 900/- in respect of Ahmedabad properttes and an SRR
: 'amount of 4 s, 57 038/- in respect of Kolkata property wis'69 of the Act. [

On appeal the Id CIT(A) deleted the aforesazd addltlons holdlng a' Lo
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CERSSEE R afarence, have all the powers S that he has un

| ;ITA. '50;4460/1)31./2010 o

| at Ahemdabad as well as the property at Kolkata dunng the mstani’ -
.. -year by way of reglstered sale deeds. It is also seen that the source. A o

of declared investment in these properties has been found fo be-
fully explamed in the hands of the assessege. it is further seen that

-no material has been found during the ‘Gburse of search on the:
basis of which it could be said that the assessee has meide . any.. .
. invéstment over and above the amount declared by him anhd as =~
' evidenced by the registered sale deeds. The Assessing Officer has ...

also. hot  given any justifiable reason for referring these propen‘res o -

valuation u/s 142A “of the* Act. 1 have also pérused the order of -
jurisdictional bench of ITAT in the case of Rajeshwar Nath Gupfa.
(HUF) and Sunil Kumar Jain as cited by the A. R wherem :t has:-..
been held as under: T A RERSIR

"We have considered the rival submissions ana‘ also perused the re!eVant:: o

material on record. It is observed that the addition in drspute on accounti

of alleged unexplamed investment made by the assessee in the property - "

was made by the AO on the basis of valuation report obtamed from the .

DVO by makmg a reference u/s 1424, the prowsrons of wh.'ch read as '

under:- e : :
"(Estimate. by Va]uaz:lon Offtc:er in certain éases'. B
142A.(1) For - the purposes of making an assessment” o_r’f j
réassessment under this Act, where ari-estimate of the value -

-of any investment referred to in section 69 or section 6’.93 or... ..
' the value of anybullion, Jewellery or other Valuab]e artrc]e' o
.. referred to 1n section 69A or section 698 is required th be - .

_-made, the Assessmg Ofﬁcer may require the Valuation Ofﬁcer

to make an estimate of suc]z value and report the same to A,

(2) The Valuation Officer to whom a reference is. made uuder;:; -
_Sub section (1) shall,’ for the égu;ggseslof deeJl' -3

SRS i R TR

er sectton ‘

of the Wealth Tax Act, 1957 (27 of 1967). .

(3) On receipt of the report from the Va]uatjon Ofﬁcer, tbe s
Assessing Officer may, after g.vvmg tlze assessee - an: e
opportunity of being heard take into a‘ccount suc]z report m';

: makmg such assessment or Feassessment: i Co o

Provided that not[zmg contamed n tbzs section shall app]y m'r L

respect of an assessment made on or before the 50th day of . "
Sepfember 2004 ana’ where such assessment become final

-and conclusive on or before that date, except in cases where . ‘
-a reassessment Is requiréd to be made In accordance Wftlz tbe S

o

R e
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' Expjanatzon In th.rs sechon ”Va]uetzon Ofﬁr'er” has the Same .-

: __— 1.957 (2701"].957)" : L : ;o
. _ igerusal of the afaresald prows:ons shows that Section 142A rs attracted '

ﬁ* " meaning as in cliuse ® of- S&ectzon 2 of the Wee!th Tax Act'-_.ii_. :

_inter alia, where the assessee is found to have made investment outside - -

~ the books of accounts or.where any such mvestment made: bv him is not
o fully d:sciosed in_the books of: account. The ‘condition- precedent for -

L o makmg the reference by invoking the. ‘provisions. of Section’ 142A thusis- . -7

" that there should be something-on record to show that the . assessee in

- first place has made such investment outside the books or the investment: -
. so made by him is not fully. d:sclosed in‘the books of account and once this

: '\"\i;‘,’; ‘‘‘‘‘ / . \ascertained by the Assess.-ng Officer: by ‘making - reference ufs 142A%in . .
' : ~order to make: the add:tron u/s:69-0r 698, whrchever is apphcabte. n the:

T ‘condition is satisfied, the quantum:of such investment ‘made- can ‘be”

e T \present case, the relévant propertywas purchased by: the assessee:during ?Z".I -
o Lio-u o the year. under c:ons:derat:on forRs.15:lakhs and the' amount o_f thesald =~

- consrderatlon was pard out of its-disclosed sources. s accepted even by

.4 . the Assessing: O_ﬁ"cer in the reassessment A perusal of the assessment L
RIS .+ . order, however, shows that thére Was rio refererice: whatsoever mide by .. _
- the Assessmg Officer to any matenaVewdence/mformatron on-the basis: R
of which it could be said that the said. cons:deratron shown by the =~

S -assessee was understated andthat’ anythmg aBove what was disclosed by: R
.+ " the assessee- had dctudlly been paid-‘as’ consideration. The cond:t:on_ LT
o precedent for making a reference to'the DVO by invoking the provisions of 2
-Section 142A thus was not satisfied in the present. case and ne.-ther the = - ..
said reference nor the: addrtion made: on the:basis of repart obtamed from PR

- . the DVOin response to the said reference, in-our op.'nlon, was sustamable R

~in law as rightly held by the learned C‘IT(A) In the case. of Subhash Chand '
:Chopra-vs. ACIT-92 TT:4-1087, sthis:Bench:of:tf _e:js;Tnbunal has‘ held that no
material or ewdence hawng been recdrered during the caurse of search :

" showing investment in'constfuction, the AD was not competent to make g

. reference to the DVO u/s 142A and to make add;tlon on that bos:s

o Respectfuﬂy follOWIng the tnterpretat:on of pnncrples of Iaw ‘i’ those "

- cases, it is held that the provisionis ‘of section 1424 of the Act can: CheE
. be invoked only where the assessee is:first found to-have® made . - ..
.- investment outside the books of accounts ‘or Wwhere:-any such: o
" investment: made by him- is=not fully disclosed. iri the books of -~
accounts. If is only once- this condition - is satrsﬁed then. the =~ T
Assgssing  Officer is entitled ‘to make a reference u/s 142A to ST

- ascertain the quantum of such investment for making the addition -

u/s 69 or 69B of the Act. In the instant case however, a perusal of R

the assessment order- shows that no reference whatsoever has_(




"been .-made by . the  Assessing Officer = to - éhf L
--material/fevidence/information on the basis of which he-could have - -

. found that the ¢onsideration shown by the assessee was less than

" the amount actually paid by him. Thus in my considered’ opmron the:. .
' . condition precedent :for makmg & reference to the ‘DVO is- not”
""safisfied in the instant case. In' view of:above facts and - .Y

“. . _cireumstances the contention of the A.R. that the reference made
, by the Assessing Officer to: the' DVO. jtsélf -is’ wholly wrong, -is
- -accepled and upheld. | also agree with the A.R. that for invoking -~ 7.
“provisions of section 69 “of the Act burden is oh’ the ‘Revenue to - T
-+ prove that the real investment exceeds the mvestment shown inthe - -
- books of accounts of the assessee and-in.this case such burden. - - .
~.%.ii-has not been discharged. It Isseenthat theré iis -no" positive .
. -evidence to show.that the assessee has paid any amount overand

- ‘above the declared: consideration. No such material was found

" invoke. the provisions of section 69 and then to' make & reference = - L
;,u/s 142A of the Act. In my cons.'dered view the cons:deratlon e
“declared by the" assessee is ve'rifiable: fmm the: registered sale. - -~

.. .even during the. course of search and the A.O. has also failed to.

bring on record any ‘such material which could have enabled him to -

L6 L ITA, no4460/Del/2010.

- 'documents- and in the absefice-of: any contrafy’ matefial, the- -~ "

3 _Assesslng Ofﬂcer has erred in making the impugned. additions u/s - -
" "69 of the. Act | have also gone’. through the valisation. report- . .
+. . . submitted by the DVO and apart from my fi f'ﬁdmg that these reports.. .
-.* " cannot be admitted as an evidence in. view: of the fact-that.the: ;. >~ .. .
.. -reference made u/s 142A of the Act. .'tself is wholly wiong and: = .
.- unitenable in law, it is also seen that the:same are based on wholly: .. .
.- incomparable sales instarices which ‘are Teither prox:ﬁrate in time, - -
- _nor proximate in characteristics. It is a sélfled’ principle of law that "+ - -

e only likes can be compared with likes and in this case it is found -
that the DVO at Kolkata as well as Aheindabad have estimated the-

wesfair-marketvalue-of-the: -property’. loe 1@SSeSSeeon: ‘the:basis:of =
" incomparable sales .instance and thérefore also these valuation - -
reports cannot be considered reliable. It.is also"séen that the - . -

| Assessing Officer has failed to take mto account. the. valuation . - i o

',repon‘ submitted by the assessee from. a regtstered Valuer who hag-- .0

-.given various salés mstances ‘Which are pmx:mateit both in time ‘as. _

oL well in ' characteristics: with the pmperty of the. asSessee The .

i ,-!eamed Assessmg Officer has not given any-basis for not acceptmg o

i such sales instanceé and the-valuation. report of the registered-. .. " v

_“valuér. On these facts and circumstances the addition‘as made by -l
‘the A.O. without bnngmg on record any material to show that any

: investment over and above the amount’ declared by the assessee.

e ,-'__has actual!y been pald by the ‘a_esessee, “the add.'tion ‘as made of

In




h ( ) respect of Kolkata property u/s 69 of the Act cannot be sustarned
pey "~ andis.deleted. . ST \ o

-

; :4 - The Revenue |s now in appeal before us agalnst the’ aforesald fi nd:ngs of
the Id.. CIT(A) The id. DR while carrymg us throtrgh the assessment order and
f ndmgs of the Ld CIT(A) argued that even though no mcnmlnatmg matenal was
AR found during the course of search the AO was competent to make & reference
_— - uls 142A of the Act. Whlle supportlng the comparable lnstances adopted by the
. DVO'in his report the Id. DR argued that nothlng prevented the Id C!T(A) to
ascertain comparable mstances when he felt that the mstances referred to by
- the DVOin hls report were riot appropnate Inter alla the Id. DR relied upon
* decisions CITvs. Om Prakasti Bagria, HUF, 155 Taxman 427( MP) &  CIT vs

——
|

Achamma Chacko 326 |TR 258 (Kerala)

| ,» 5. On the other hand the Id. AR whlle supportlng the fi ndrngs of the ld CIT(A).-:? Ry T
.""relaed_upon deczslon*swmq ﬂ:@é&, w‘l\gt;h*eshsl(umar 19 j;TAxMA _3"415(DBID) :

" Vs. Smt. Shakintala Devi,316 ITR _é(Delhu) ‘Stiri Devinder Kumar Vs DCIT, in.) -
s ITA no 1141 & 1142/Del 12008 ITO vs Mls Rajeshwalnf\lath Gupta HUFm ITA:_,_'_': ] o

1< no. 42957delJ2005 Smt. Seema- Gupta Vs DCIT, in ITA no. 1619/Del 12008; oc:lT?fijjjéf. B
= Ve. Smt, Baleshwarl Devi in 1TA nos.’ 1618&1775/Del .12008; ocrr V. Shri

1 Mahesh Kumar m ITA hos. 1042 &1 785/Del 12008: & CIT Vs Rajendra Seclease_f}{ Ll

- - ;Ltd in ITA ho. 791/2009 dated 25 11 2011 T e -;;

E 6 We haive heard both the partles and gone through the facts of the case as.. L
B ,:‘ '_|, \the aforesa:d dec;smns relied upon by both srdes The issue-before us is as n o
Y "to whether “réference made by the AO to- DVO uls 142A of the Act IS val:d?"i{f

|- -.-eference and whether the. AO was justlfed in makmg addltlon on the basls of‘_ ’- o
i3 'report of the DVO Pnor to lnsertron of Sec 142A by Fmance (No 2) Act: 2004
, -_wnth retrospectlve etfect from 15th Nov 1972 a reference to DVO m a3sessment"_,.f.j,_~._r_
e proceedmgs other than as pem'nss:ble under s 55A was heid to be lnvalld as’
 held by Hon'ble Apex Court in’ Smt Amnya Bala PauIvs CIT; 262 ITR 407 (sc)_. P
“Under sec 142A ‘a reference” can be made for assessment or reassessment :_5' o

Lo 'where an estlmate of value of any tnvestment referred to in s. 69 or s 698 or the _




. .i.&a.

' value of any bulllon jewellery or other valuable articles referred ins. 69A or 6981 S - 3

is requzred fo be made. The AO may reqmre the DVO 10 make an estimate’ ofi:-_«--” R

- such value and report the same to h:m In the instant. dase there is nothing- toi'i: o
::suggest that any- lncnmlnatmg document was found and serzed during the course. .
"of search or'survey on 26- 04-2007 in the premlses of the aforesard group. In the-r -
'.-'ongrnal return fi led the assessee declared mcome from salary and Houset'
‘ Property A inere glance at the assessrnent order reveals that there rs
:reference to any matenal/evrdencef nfon'natlon on the basrs of whrch it could: be;;:

s ‘-f"sald that the cost of constructron shOWn by assessee was understat:'_"

‘ "anythmg above. what was drsclosed by assessee In terms of provrsrons of

: .'sec 142A° of the Act, reference to DVO can be made only when-a requrrement |sff'::.' e

+ felt by the AQ for making such- reference and such a requrrement would ‘arise or_ ; : _' AN

- could be felt only when there | is some matenal with the AO to show that whatever :
estrmate assessee ‘has shown is not correct or not relrable The use of word R

-2 require’-is: :not. .superfluous: but:: sigmt" es:a: det”mte meanmg whereby some

preliminary formatron of mlnd on objectlve basrs by the AO fs. necessary, .whrch-f;f -

'7 "requrres him to make a reference to the bvo uls 142A The burden. is on the
: "Revenue to prove that the reat rnvestment exceeds the rnvestment shown by the;_" L

' :assessee and that burden has to be d:scharged ob;ectlvely There rs nothlng
_Athe assessment order nor the Id DR brought to our notlce any materra

suggestmg that the assessee pald any amount over and above the declared :-'.';..., '

"COnSIderation No such matenal was found even durrng the course of search"_-’-- L
‘while the A, O ‘has also failed to bring on record any such rnatenal which. could"- C | \\
| have enabled. him to ‘invoke the provrs:ons of section 69 and then to make al._" - 4

reference uls 142A of the Act. The Id CIT(A) alsa. found that report of the DVO

' was based on wholly mcomparable sales mstances whrch were nelther proxrmate"_ -
'-'"m tlme nor proxrmate in- charactenstlcs The AO d!d not adduce any reasons as :
to'why the. report of regrstered valitler submrtted by the assessee was faulty nor‘- i

c even cared for analyse ‘the’ sald report vrs-a-ws report of the DVO In these'.:"fl' F
-crrcumstances there IS no apparent baSlS to rtegate the fi ndlngs of the ld f
CIT(A) A co ordrnate Bench in the case of lTO vs. Rajeshwar Nath Gupta in: thejr_r/ '
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decnsnon dated 4 5. 2008 ln ITA no. 4295/Def 12005 in the context of prows:ons
' of"sec 142A of the Act heId as follows R

-~

alia, where the assessee is fourid to have made investment outside the. books of
account or where any such investment made by him is not fully- disclosed in the books.
- of account. The condition precedent for making the rejerence by mvokmg the:
provisions of section 142A thus is that there should be something on record to showf
that the assessee in the first ‘place has made such investment outside the baoks or

- refevant property was purchased by the assessee during the year under cons:derat:an o

. for Rs. 15 lakhs and the -amount of the sa:d consrderat:on was' paid-out of its- - o
_disclosed sources as’ accepted even by’ the. Assessmg Oﬁrcer in the reassessment.: A LRI

*perusal of ‘the -assessment order, however, shows that there was no. refereiice -

was understated; andthat. anythrng above:what .was; d:sclosed,;by the as§essee had :
ally’ naking a 1

ac _ paid-as consrderatron " The'e condltron precedent fo? ‘making a reference\
' .to the BVO by invoking the provisions of section 1424 thus was not satisfied in the”

.. present case and neither the said reference nor-the -addition made on’ the: basis of S
' .report obtained from the DVO in response to the said- reference, in"our opinion,.was: . - : .
" .: "sustainable in law as rightly ‘héld by thé learned Commissioner of Inéome-tax: . T -
A (Appeals) In'the cdse of Subhash Chand Chopra v. Asst. CIT [2005]-92 TTJ 1087 thlsf;!'_ ST T
- .Bench of the. Tnbunal has held that no material or evidente having béen recovered -: .0l
i durmg the course of search showmg investmerit in constructron, the:Assessing Off’ irer- L S
was not competent to: make a reference to the DVO under‘sect!on 142A and to make t_j L

=y addition‘on that basis. IO

- Supreme Court inthe case of K.P.: Varghese v. ITO [1.981] 131 (TR.597, the hon'ble;'"

" High -Court of Delhi has held in the case of CITv. Gulshan Kumar [2002] 257 ITR 703 S5 )

- ‘that there béing no material on record ‘to show that the sale- cons:derat:on was o

i understated or that the. assessee had rece.'ved anythmg directly or.-ndrrectly over dnd. P
above the declared Value of the shares, the addftton made on account of deemed L

- capltai gains was not sustamab!e o

"15 A perusal of the aforesard prowsrons shows that sectron 142A is attracted mter' L

- the investmerit so.mdde by him is not fully drsclosed in the books of ar:c:ount andonee. .
- 'this canditlon Is satlsﬂed the quantum of such investment made can be ascertamed?‘ G
by the Assessing. Officer by making a reference under section 142A In order to make = - :
_ the addition under sect:on 69 or 698, whichever is apphcable In the present case, tfre.’_‘ o

.. -whatsoever: made by the Assessing Officer to:any matenal/ewdence/ mformatron ofy e
-"'the basis of -which:it.could be-said-that the said-consideration shown by the. assessee B

Iri the case of K.P. Varghese V. ITO [1981] 131 ITR 557 c:ted by Iearned counsel farthe R _
“assessee, the hon ‘ble Supreme Court had’ an occasion to consrder a'similar aspect ine .o
’the context of computat.'on of caprtal gains and it was held by their Lordshlps thati R
© the burden to prove that the consideration for the tansfer ofa capital asset has been S
- understated by the assesseé or in other: words the full value of cons:derat:on in R
" respect of the transferis shown ata Iesser fi gure than that actuaﬂy rece.'ved by the'_ e
assessee as alleged, is on the. Revenue. Following the. said. decisipn. of the hon'ble: "~




6.1 Followmg the aforesald decrsnon a sumilar we" was taken " m Seema

Gupta(supra) & Mahesh Kumar(supra) Another co~ardmate Bench in. thelr._._-- -' :

' decnsnon dated 28.1.2011 ifi- Devmder Kumar in ITA ho.1141/del 12011 held that
a reference u/s 142A: of the Act is invalid in. the absence of any matenal found; .
dunng the course of search.’ !t was held by the Bench as under PR

”29 !n view of the precedmg d;scussron, the Id CIT(AJ has clearly erred m holdrng
~ that the AO was within his jurrsdrctron to invoke the pravis:ans of séction 142A of the -

Actiin this case. There is.no. denymg the fact that the AQ can séek the help of a

spec.-ahst to. determine the ‘correct value. However; as- drscussed herembefore, the — - '
primary condrtron of settion 698 neéds to.be et first, so ds to enablé the invocation. - - i ..
of section 142A of theAct To reiterate, the AO. cdn make a reference to the.
Departmental Valuation' Officer, for the “purpose of makmg assessment or

reassessment’only where' the assessee has ‘made investment which. ‘are not fuﬂy-' i :
. disclosed in the books of account’ Sans. the fulfillment -of this condrtron of section:

- 69B; sectron 142A cannot be taken recourse to, partrculan'y when after the thase.; L

A section 693..........15 requrred to be made’. Since sectlon 698 enwsages only value af

investment not fully recorded in - thebaoks of. account to be deemed to..be the. - .~

B -assessee ’s Income, where ‘there is no finding. that the investment made by the".;

.- of such’ mvestment would - -not: requrre to.- be’ estrmated‘ das such’value cannot be'
' .,..‘=_-deemed to be the rncome of- the assessee and rt rs, therefore, that the prawsrons of '
" section 142A cahnot be rnvoked rn such a case AN I

assessee does not stand fully recorded in the baoks of ac‘(:ount obwous!y, the value N

130, The Id CIT(A) has further erred in obserwng to the eﬁect that srnce secttan 142A: : ) '?;.A-.-' '- T

.‘-'-on!y refers to for the purpose of ‘making assessment or reassessment’ the AO can : T
requisition the Departmental Valuation Ojj‘“ jcer to estimate the vaiue of the property: .. - e
and * hence, ‘before’ makmg such a' reference, understatement of purchas'e:il R

- consideration is not requiréd to he established.  There is-‘no- questian of th

" undefstatement of purchase consideration requiring to be established before making. ... :
the reference Rather, the requ.'rement is that the AO be in possession of some* PR

" f . rmaterlal showing that the investment was not fully disclosed in the books. As held i °

- ‘M/s. Rajeshwar Nath Gupta, HUF’ {supra), it is only. then that the. quest.-on ofj, R
" ascertaining such investment by making a reference u/s 142 A; would crop up. S
- Moreover, it cannot be garnsard that 'K.P. Varghese'(supra), stifl ho.'ds the ﬁeld and. : e

the oniis of the Department to prove understatement of saIe consrderatran has rot:
been drscharged in thrs cdse.” : R - .




Iﬂ

: ,6'3 CAs regards decuslons relted upon by the d DR i’ Om Prakash
e Bagna HUF(supra) 5 the lssuea was < Ee to” whether the.tTrlbunal-:—wa“s ]ustlfled

: holchng that ‘the AOhad no. junsdlctlon tor take mto account and rely upoh ‘the = - _

-~ valuation submltted by the Valuatlon offi icer. in respect of the house property'_:-,- U
belonglng to the, assessee Hon’ ble ngh Court held that the assessment havmg:{;.. =_;:.'f N "-'
‘._"-’_not become final and concluswe on or, before September 30 2004 partlcularly_f,_,ﬁ.;,,?..." e .
'-when the very lssue wrth regard to vatuat:on of the lnvestment made on '_

. constructton of Bagna Towers for the pu!pose of sectlon"69 of the Act and forthe‘: :
purpose “of assessment is stlll pendlng before the H:gh Court., the AQ ‘Had"- the-'r-_':;:"‘f'"

o _w s\dlctlon uls 142A to make the reférence to the Valuat:on Officer to detenmne:_;‘.‘_-j'fi S
[ the estlmate of the value of the constructlon of Bagqa Towers ln Mrs SR
”Chacko(supra) Hon ble ngh Court held that :ntroductlon of sectlon 142A w:th__’;"{'f.';
i retrospectlve effect may valldate the reference by the AO for valuatlon no matter"‘".-'.' L

~ whether the assessment was pendmg aftet remand by the CIT (Appeals) or ot B S

( 6.2 s well settled that the pnmary burden of proof to prove the;i_'
7}, untterstatement or concealment of income, is'on the revenue and lt |s only when'_;‘ "
.. such burden |s dlscharged that |t would be perm|s31ble to. rely upon the valuatxon— o

glven by the DVO. [K.P. Varghese v. ITO 131 ITR 597 (S8C)- ‘and CiT A Smt

L Shakuntala Devr 316 lTR 46 (Delhr)] Hon’ble junsdlctlonal H5gh Court Whllef‘., o

adjudicatmg an rdent:cal Issue ln Mahesh Kumar(supra) held as underr

“10. Moreover, in the present case, no evidence mur:h less mcrlminat.-ng ewdence wos_.'

found as a fesult of the search to suggest that the assessee had made any payment over ER

and above the consideration ‘mentioned in the reglstered sale deeds: In’ any event, the

final fact-finding autherity, namelm the Tribunal has arrived- at a ffndrng ‘that the
- instances of the sale taken into account-by the Valuation Officer were.not comparable as.
they were situated far away: from the location of the plots purchased by the respondent-" T
- assessee Consequent!y, we find' that no.substantial quest:on of law anses m these two" -

e

°als Wthh bereft of mer.-t, are drsmrssed in l:mme

Apparently, the issues m these two cases were qmte dlfferent and thus thesei'

: demsrons ll'l our opmron are’ not relevant to the lssues in the lnstant appeal"{_'_j -
L before us. Even otherw:se the ld DR dld not demonstrate before us as to how»f"' [
_ these declsmns are relevant :n the lnstant case ln these cvcumstances we are




any assistance to the Revenue S A ST
6.4 ln the llght of view taken in the aforesald decrsnons referred to in para 6to
_6 2, especially when the Id, DR did not place before us any material oontrovertlng,

the aforesaid findings of the Id. CIT(A) so as to enable us to take a dlfferent view .
in the métter, we are of the. opinion -that, the reference ‘made by the AO by
;nvokmg the provisions of sectlon 142A is -without justif' oat:on and consequently. L
no addltlon can be made on the basus of vatuatlon made by the. DVO. Therefore

ground nos. 2 to 4 in the appeal are dlsmlssed :

7. Ground no. 1 in the' appeal being general in nature does not requrre any

terms-of resrduary ground no. 5-in the appeal accordmgly, both these grounds .

T S 1. -,,;'-‘-»-o‘,!« et

8." No 'other 'pl'ea~-:or4.ar'g'um'e'n.t was ratsed 'b'e,'tore-"US'.__ -

RS

e
».
By

BN ln the resutt appeal is d:smlssed a
T j Order ptpnounced in Open Court 1
“TUB. S—-—BE f;__;;.‘;’_ S (A N, PAHUJA)
(Judlclai }Vlember) L S (Accountant Member)
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of the opinion that the aforesaid decrsmns relied upon by the id. DR are not of "j;:,w .

separate adjudlcatlon while no additional ground having been-raiséd béfore us m pe T
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