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- ORDER
PER TS KAPOOR, AM:

These are two appeals filed by the revenue against the orders of Ld

2{‘_%‘ CIT(A)-Ill, New Delhi dated 12.7.2011 for assessment year 2008-09 &
“ 2009-10. These appeals were heard together and for the sake of
convenience are disposed off by this common order. The common

grounds of appeal are as under:-

o T Medine facts and in the circumstances of the case, the Ld CIT(A)
Toe Y 2 v & e . . ) ) o
SEE hé’;& d{ in law -and on facts ‘in deleting thyevaddltlon of

: ?.2,4_ ‘,-‘55‘9/;-'& 2,98,13,166/- made by the Assessing Officer on
by o ccounl of short term capital gain in the respective assessment
-x-'fe:f;’-;‘-/ . . . .

s % /575 2008-09 & 2009-10

’2The order of the Ld CIT(A) is erroneous and is not tenable on

facts and in law.
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2. The Brief facts of the case are that assessee is an individual and
for the years under consideration filed return declaring income of
7.5.43,747/- & 7.8,54,488/-. Assessment proceedings were initiated and
during the course thereof, it came O the notice of the Assessing
Officer that assessee had sold co-owned agricultural land at Village
‘Hyattpur, District Gurgaon in both years. The assessee claimed that
short term V(V:apz‘ital gains from the sale proceeds of agricultural lands
were exempt because the Ié,nd was situated at a distance of more than
g kms, from the outer muhiCipal limit of Gurgaon. In support of this
contention, assessee‘ furnished a certificate of Tehsildar of Gurgaon,
menfioni_ng tha't the‘land in.question was at a distance of 9 kms. The
Assessing Officer made further enquiry frorh the District Town Planner,
Gurgaon with request to specify the distance of the said land from the
outer limit of Gurgaon Municipal Committee. The District Town
Planner, Gurgaon vide letter N0.70949 dated 21.12.2010 also informed
the Assessing Officer that the distance of land from outer limit of
Municipal Committee Gurgaon was 8.5 kms on thé date of sale.
However, the Assessing Officer made the addition on the basis of
_possibility‘of any other shortest distance from the outer limit of
Gurgaon with the land in qustion (being less than 8 kms.). Thus the
land was held to be capital asset & consequently the surplus earned

was liable for short term capital gains tax.

3. Aggrieved against the assessment order, the asses}seﬁé"br}ef'erred

an appeal beforaehed CIT(A).
e T ot g I

4. ThoLd coun‘@% “

before th IT(A): % F

the assessee raised following conlentions

T g ' .
'f”"(,,l;_.,ﬂ_g;hav agr iftural lands were not a capital asset In terms of
seétir’biht‘?z(iﬁ) because of the fact that the said agriCUItural land

was situated at more than 8 kms. from outer municipal limits of
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- Gurgaon.’ This fact was supported by a certificate issued by
Tehsildar of Gurgaon certifying that the said land was situated at

9 kms. away from local limit of municipality of Gurgaon.’

2 That Assessing Officer had himself made independent

~ enquiries:from District Town Planner, Gurgaon who vide his letter

«, Memo No.70954 dated 21.12.2010 has intimated that the

distance of the said land from the outer limits of Municipal
Committee of Gurgaon was 8.5 kms. on the date of sale.

3. That Ld Assessing Officer however erroneously made addition
on account of short term capital gain on sale of agricultural land,
treating the said agricultural land as capital asset u/s 2 (14) of
the Income Tax Act, 1961 disbelieving the distance given by the
District Town Planner, Gurgaon. -
5. The Ld CIT(A) on the basis of contentions and material available
on record and statement made by the Ld counsel deleted the additions

/7% in the both assessment ycars under question. Orders in respect of the

i

relevant portion of CIT(A) is reproduced below:-

~“The District Town Planner, Gurgaon vide letter Memo 70954
dated 21.12.2010 has intimated that the distance of the land
‘}_from the outer limit of the Municipal Committee of Gurgaon was
8.5k n the date of sale. Thus two Competent Authorities viz.

apprehensron of the Assessing Officer that the dlstance glvcn by.
DTP, Gurgaon is very narrow as compared to the distance
mentloned in Lhe Act and therefore the possibility of any other
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shortest distance cannot be ruled out is not based on any hard
_evidence. Such apprehension and possibility cannot form basis
for denial of the claim of the assessee that the land in question is
not a capital asset within the meaning of section 2(14) of the Act.
in fact the distance of 8 kms. as outer limit from the local limits
of the Municipal Committee has been envisaged under the IT Act
for the purpose of a cut off distance and therefore is an objective
criteria fixed by the Act and any agricultural land falling outside
the said limit would be entitled tovexemption from capital gains
being not a capital asset. Hence, addition of %.2,44,05,529/- &
¥.2,98,13,166/- on account of capital gains in both years is not

justified and is accordingly directed to be deleted.”

6. Aggrieved , the revenue is in appeal before the Tribunal.
7.  Ld DR relied on the order of Assessing Officer.
8. Ld Counsel contended that assessee is one of the co-owners in

the impugned land and in the case of other co-owners the Hon'ble
Tribunal had decided this issue in favour of the assessee. In support he
submitted copies of sale & purchase agreements of agricultural land
_and copy of the Tribunal decision of Bench ‘E’ in the case of Smt.
Manju Bansal & Smt. Nirmal Bansal in I.T.A. N0.5304 & 5305/Del/10 for
assessment year 5008-09 & 2009-10. He further contended that the
assessee was joint holder of the same land along with the co-owners/
‘appéllants appeals No.5304 & 5305/Del/2010 and the _lan‘d was jointly
cold on the same day and through single agreement of sale. He,
therefore, pleaded Vthat the case of the assessec is covered by ITAT
ordevr mthe Cas’e“@};}é@ wners. s
NE have gone‘%@ngh the above Tribunal order dated 31.1.2012
mt. l}ganjb Bansal and Smt. Nirmal Bansal. We have also

its of sale and purchase agreements that the

T“’%&Jewner along with Smt. Manju Bansal & Smt. Nirmal

q 2

s
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Bansal, Smt Ash| Agarwal and Smt. Charu Goel. After going through
these documents, we are of the con51dered view that the facts of the
present case are similar to the facts of appeal no. in | T.A. No. 5304 &
5305/Del/2010 (supra). The Tribunal vide its order dated 31.1.2012

had .observed as under:-

”We have heard both the parties and gone through material
available on record. The Assessing Officer had made
disallowance merely on the ground that possibility of shortest
distance less than 8 kms. from outer limits of Municipal
Corporation could not be ruled out. The assessee had filed
certificate from Tehsildar of Gurgaon that the lands sold by both
the assessees were situated 9 kms. away from Municipal
Corporation limits of Gurgaon, The Assessing Officer had also
obtained a certlflcate from the District Town Planner, who had
also certified that the lands were situated at 8.5 kms. on the date
of sale. No other evidence was brought on record by the
Assessmg Officer to prove that the impugned lands were situated
within 8 kms. from outer limits. of Municipal Corporation of
Gurgaon. The Asscssing Officer has not doubted the nature of
agricultural lands. Before the CIT(A) the assessee in the grounds-
~of appeal has specifically mentioned that both the assessees
have- sold agricultural lands and therefore, the said lands did not

.,,.-«const|tut""‘*\fvapltal asset within the meaning of section 2 (14) of

“‘::»the _'_Vmpugnetﬁt/lands were situated wuthln the 8 kms. from the

outerA‘Jlfmlts of Municipal Corpo'ratio’n"wdf' Gurgaon, in our

considered opinion, the profits arising on sale of such lands

would not constitute capital asset. Smce the nature of land was

\
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not doubted by the‘ Assessing Officer, we are unable to accept
the contention of the Ld CIT-DR that the matter should be
restored to the file of the Id CIT(A) for verification of the fact
whether the lands were agricultﬁral in nature or not.. In view of
the above facts, we do not find any infirmity in the order passed
by the Ld: CIT(A) allowing the relief to both the assessees in both
, the assessment years.” ' ‘

'Respectfuvliy following this order of the Hon'ble Tribunal, we decide the
Vmatt'ervin, favour of the assessee and hold that the land in question
- being situated beyond 8 kms. of Gurgaon Iimité, the same does not
ronstitute capjtal asset in terms of secti‘on 2(14) of the Act.
"Consequently the appeals filed by the revenue are dismissed.

10. In the result, both the appeals filed by the revenue are dlsmlssed.
11. Order pronounced in the open court on the 30 day of March,

of- 8

. (R.PTOLANI) - | (T.S. KAPEOR)
_JUDICIAL MEMBER~ | ACCOUNTANT MEMBER\,
Dt. 20.3.2012. |
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