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ORDER.

PER K.D. RANJAN, AM :

The appeal by the Revenue and the Cross Objection by the assessee for assessment
i '%‘LAJJ qm%

theli. o6} .‘;




W o , LT A No 4650 (Del) of 2010

AND C.O. Mo 233 (Del) of 2011~ =

‘heard together and are being disposed of, for the sake of convenience, by this consolidated . .

order.

2. The grounds of appeal raised by the Revenue are as follows:- o )

“ 1. In the facts and in the circumstances of the case, the ld CIT (Appeals)
erred in law and on facts in deleting” addition of Rs.19,94,584/- made by the
assessing officer on account of disallowance of extra depreciation on web portal
ignoring that depreciation on web portal is not allowable since it is not covered
under section 32(1) of the I. T. Act; ' S

2. In the facis and in the circumstances of the é\asé, the Id. CIT (Appeals)
| - -erred-in-law and on-facts by allowing the depréciation @ 60 per cent on computer _
peripherals and accessories amounting 10 Rs:39,994)- 'though the I 'T. Rules R Q

allows 60 per cent depreciation only on computer and cor’r_izpz’zte'r: software;
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‘order brought about the nexus that the interest bearing Jfunds-received which-have - ’

.been used to invest in non-business activity. ” : o : o

. » o |

, . ‘ !

3. . -The ground of appeal raised by the assessee in the cross objection is as fo;lows:- O :
- " 1.(i) On the facts and circumstances of the case, the Id; CIT (Appeals) has . ?? ’

erred both on facts and in law in confirming the disallowance of &s.15,83,739/- ?"

made by the ussessing officer on account of late payment of TDS by invoking the
provision of section 40(a)(ia) of the Act; ’ ‘

1 (ii) That the above said disallowance is not sustainable' in view of the
amendment brought out in section 40(w)(ia) of the Act, as all the puyments have

been made before the du

v
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4. First we take up the appeal filed by the Revenue. The ﬁrst issue 1n the Revenue s appeal

- relates to the add1t1on of Rs.19,94, 584/- made on account of d1sa110Wance of extra depreciation
on web portal: The facts of the case relating to this ground are that the assessee claimed

deprecratron"on web-site- 'a’r"’the“:rate'ﬁ'of----60*'per“cent' amountmg-"-to~--Rs:~1~9;94;~5v84-/--.~»~--~----"»I—'he~~»~A©;~---~~ e

however, was of the opinion that Income Tax Rules were silent on allowability of depreciation

on web sites. He was of the op_iniﬂon that web site was neither a computer nor software. The AO -

following the order for assessment year 2003-04 held- that depreciatiorr_ on web site ‘was not

allowablg as it was not covered under section 32(1) of the Act. The AO, fherefore disallowed

the arnount of Rs.19,94,584/-.  On appeal, the 1d. CIT (Appeals) followmg his. decision for AY

‘ 2004 05 allowed deprecratlon on web site by holdmg that the term computer software has a
': y.information

DR supported the order of the assessmg ofﬁcer

We: have heard both the parties and: gone through the. matenal available on record,
relisf * Has: followed the dec151on of Hon’ble Delhi = -

"VC)ITAT Delhr Bench ‘whilé “allowing
- High Court in the case of CIT Vs. Indian Vls1t com P. Ltd. 13 DTR 25 8 (Del) and has held

as under:-

“ 8 We have heard both the counsels and perused the material available on

record. We Jfind that Hon’ble Delhi High Court in the decision cited supra has

SBusiness expenditure — Capital or Revenue expéndz‘z‘_ure — Expenditure

sment of web site — Although the wyi site may provide an enduring
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benefit to the ussessee, the intent and pw pose; behmd z‘ha devalopmem‘ of a web
site is not to create an asset, but only to provzde a means Sor dzssemmaz‘zng the
information about the assessee among its clients — The same purpose could be

: '»-w"M-w?»iaeh«z’eved--and»Was-»m fact achieved- by-—thef‘r-asse-sseew-m--the»paszf...by.pnmtmg.. travel .

vouchers and other published material and pamphlets — Mere enduring benefit, de

hors any accretion fo its capital, would not make an expenditure the capital
expenditure.” | |
In the light of above, it is clear that expendiz‘ur‘e on development of web site is allowable

‘:busmess expenditure. However, the Id. couizsel for the assessee has fairly agreed that in

view of the amendment brought out to appendzx “A » wzth ejj‘ect from assessment year

for the relevant assessment year from the facts of as.eessment years covered by the .dec151on of
ITAT, Delhl Bench. Respectfully followmg the precedent it is held that deprecmtron will be
allowable on web srtes developed by the assessee at the rate of 60 per cent. Accordingly, we do

not ﬁnd any 1nﬁrm1ty m the order passed by the ld CIT (A) deletmg the addition. '

8. Next issue for consideration relates to deleting the addition made on account of
disallowance of deprecm’uon at the’ rate of 60 per cent on computer peripherals. We also find
that this issue is covered by the’ decrs1on of the ITAT i in assessee’s own case for assessment year B

-2003-04 and 2004 05 (supra) wherein. deprecratron on computer penpherals has been allowed

5
e\ ec‘151on of the ITAT in assessee’s own, case, it is
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- held that the assessee is eligible for depreéiatio'n on computer peripherals at the rate of 60 per

" cent.. Accordmgly, we do not find any mﬁrrnlty il the' order of the 1d. CIT (A) deletmg the.

_ addmon 1n respect of deprecmtron on computer penpherals - ST

9. The next”’iss'ue for consideration relates to deietion of additr’on of Rs.1 ,00,00 ;OOO/-. made
by the AO under scction 68 in respect of unsecured loan. The facts of the case relating to this
ground are that the assessee had shown loans of Rs.1 ,57,16,108/- and Rs.4, 83 ,039/- from |
Directors and others under the head ‘unsecured. loans The assessee company was required-to .

- furnish the details of persons from whom fresh Joan was secured and also conﬁrmatlon along

address and assessment parﬂculars of suz h gersons‘_

;:} cons1 enng ju c1a1 precedents admltted add1t1onal ev1dence and called fer the comments‘of the :
AO. Inrejoinder, it was subrmtted by the assessee that a request letter was glven to the lender to
give confirmation and a copy thereof was filed before the AO. In so far as PAN was concerned
a conﬁrmatlon was filed on 15™ December, 2007. The confirmation in the form of FAX was
filed before the AO. The Id. AR of the assessee placed reliance on the decision of Hon’ ble Delhi
High Court in the case of CIT Vs. Dwarkadheesh Investment (P). Ltd. 210 Taxman. Co. (6) (84)

_(Del). The 1d. CIT (A} admitted the additional evidence and decided the issue on merits, He
ébserved that the assessee had transacted the loan am‘ount through banking channels. The
assessee had given the PAN of the lender company. There was yé(ispute that name and address
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of M/s. New Quest Corporation Pvt. Ltd had been supphed to the AO. Wllat had not been .
submrtted to the AO was the conﬁrmatlon ﬁled by the lender The ld CIT (&) also noted that '
when assessee had failed to file conﬁrmatron in the short perrod of trme the AO took up the

- matter underseotron 133(6) in respect- of Whrch"noreply was~rece1vedw From these Facts the I

CIT (A) came to the conclusion that the assessee had filed the name, address and PAN detarls' :
and also the bank statement through which the loan was issuéed and returned. The confirmation
and details. from ROC were available on record. The 1d. CIT (A), therefore concluded that the

assessee had drscharged the initial onus and came to’ the conclusion that no addition could be

- made in-the case of the.assessee. Accordmgly, he deleted the addition. - PR SRS N

us has Anot been

assessée i (A). under Rule 46-A:;
- CIT (A) The ld CIT (A) has recorded a ﬁndmg of fact that the time allowed to the assessee for'
ﬁhng the conﬁrrnatron -was short. The ld CIT (A) has also recorded a finding of fact that loan

transactions: has taken place: through : bankmg channels. PAN number of Ms. NeW Quest e

essmg officer. It is also seen that when the assessee '

ind was adzmtted by the 1d. -

CCO

CorporatronEP\.'t 'L' . was supphedt 1€ as
failed to file confirmation in the short perrod of time, the AO took up the matter with the lender
under section 133(6). The only reason for which adverse inference was taken was non-filing of
confirmation and the lender had not rephed to notice under section 133(6) of the Act The
lender, New Quest Corporatron Pvt. Ltd. belongs to Thapar Group from whom the assessee had

acquired brand Proneer The assessee was having regular transactions of such rature in the past

which is evident from the fact that there ning balance of Rs 52 41 ,568/- as on 1.4.2004

and the assessrng officer had accepted the ‘samg. %)

2
@ - ,
ded accornmodatron entry e have also gone through the -

Bynot the case o‘f ssessrng officer that New

Quest Corporation Pvt. Ltd. has({p
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audlted balance sheet and profit and loss account of lender company The: gross 1ncomes for year

ended on 30.06.2004 and 30 06. 2005 are Rs 33 65 16 477/— and Rs 26,09, 19,979 respectrvely
Proﬁts before taxatlon for these penods are- at Rs 13 01,87,431/- and Rs: 81, 702 351/-

' respectlvely lherefore it cantiot be-treated-to- be T case “of- bogus creditor.  The: A

' details mcludmg the payment of loan having come through banking channels were avallable w1th'-

the assessing officer. Under these circumstances when the assessee had given the name, addres_s

~ and details of income tax including PAN and bank statements, the initial onus has been

discharged by it. Hon’ble Suprerne Court in the case of CIT Vs. Orissa Corporation Pvt. Ltd. 159
ITR 78 (SC) has held that where the Revenue had not. perused the matter further after issue of

notice under section 131 of the Act and initial onus has been discharged by filing the name and,

:.-IHQQ_I_QS’« Tagc,,parucular no addmon can be made in the hands of| the -

':E SRR

.' another company by buymg its shares. The c1a1m of the assessee was that by Jommg hands wrth

other company engaged in the same line of business would boost up its revenue in terms of
collectlon from advertisements. The assessee placed reliance on the decision of Hon’ble
Supreme Court in the case of SA Builders. It was also submitted that the assessee had more than
six crores as interest free capital and the term loan were taken in earlier years. There was 1o

direct nexus between the amount glven for purchase of shares and the loans raised. However
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 relatable to 1nvestment of Rs 3, OO OO OOO/- had noted that the date wise ba.lances were not - -

avallable on record. He therefore took the average da11y balance of Rs.1.5 crorein order to work :
out dlsallowance The AO est1matedl 1nterest @ 12 per cent per anhum on RS. 3 OO OO OOO/- at -
RS_36,00,000/- He- dtsallowed rnterest of Rs. 18 OO OOO/— taklng the average dally balance ato_

' Rs 1.5 crores.

14.  On appeal it was s'ubnlitted by the assessee that M/s. CMYK Multimedia was in the
business of publishing magazmes for Indian Airlines, ONGC etc. while| the assessee was
~engaged in pnntmg newspaper SlIlCC they had- smnlar bus1ness the- assessee\ company decided - -

“to inérease its stake in CMYK Multimedia P. Ltd. It was further argued that promot1on of

" - -mbusmess The 1nvestment made by .the Sessee was stlll intact. He also noted that the AO had

’ mentloned in the order that there "were many transactlons between the two. compames yet hehad = .,
& or-deliberate the. issue. The d. CIT (A) thereforc,, ,

. concIuded that ‘money had be t the purp'o'SeS‘df commercial expedtency There C}ﬂ? -

was no adverse inference Wthh would suggest that sister concern did not utlllze the advance

chosen!:not- to. comment on thls aspe

money for its business. He therefore, concluded that the assessee had utilized the money for the
purposes.of its business. He placed reliance on the decision in the case of CIT Vs. Dalmia
Cement (B) Ltd 254 ITR 377 wherein it has been held that once it was established that there was

nexus between the expenditure and the purpose of the business, the Revenue could not justifiably

¢laim to put itself in the arm chair of the busme s or.in the position of Board of Directors

and a assume the role to decide how much was reas’on glevz expend}u’ﬂavmg regard to the
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.. «  circumstances of the case. He also placed rel1ance on the decision of Hon’ble Supreme Court in-
* the casé of SA Bmlders 'Vs. CIT 288 ITR page 1 (SC) In this case assessee had glven mterest_ '

bearing funds to the assessee company The Apex court held that the authonues and the courts

-mzshould examine the purpose for wlnch":the assessee Tad advanced the money and What "the Slster??l1~;-?~'--3"--~:‘~54-~~~
concern d1d with the’ money. What was relevant was. whether the amount was advanced as a
nature of commercial expediency or not had to be seen. The 1d. CIT (Appeals) in vrew of_ these
facts concluded that the assessec had utiliZed_thc money for the purposes of business expediency.

He, accordingly, deleted the additlon. _

15,_ Before us the l '

: Sr DR supported the order of the assessmg officer. On the other hand

© 16, borrowed by;

We have heard both the partles and also gone ‘-through the detalls amountb i

1999-2000 wnh l.nvestment made in year under conmderatmn The conclu.,ron of the AQ that

the assessee company had not applied borrowed. funds for business purposes is not supported by

facts. Since there is no nexus between the funds borrowed and investment made in shares, no -
| disallowance can be made on outstanding balance Therefore, in our considered op1n1on the 1d.

© CIT (A) is justified in deleting the addmon on account of financial charges.

17.  Inthe result, the appeal ; 2
: : g
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18:. Now commg the cross objectlon ﬁled by the assessee the only issue for c

relates to conﬁrmmg the d allowance of Rs 15 83 730/—

I

si’d'e'rationf ‘

made by the assessmg ofﬁcer on

account oI Tate payment or u)b by 1nvolc1ng hie provisiofis ot sectlon 4U(a)(1a) oI the Act

lne"

facts of the case relatmg to this ground of appeal are that the assessee deducted tax at sotrce on.

payments made to contractors, professional fee, commission and scrap.. The assessee havmg'

deducted tax at source made payment to the credit of the Central Government belatedly The

assessing ofﬁcer therefore, dlsallowed the amount of Rs.15 83,‘739/— as tax deducted at source

-was-not deposited within the due- date

iollectedt at source and was not covef ed by Q,%gg
' O T

28 50T 141 ‘(Del) held‘ that leglslaturelt had made it mandatory for the assdssee not onlyto "k

deduct tax. at:Source under Chapter'XVII""B but also to make payment thereof before the explry‘

- it

of the time rescrlbed under section 200 As such, 1o lement v1ew'cou1d be taken under the

‘He

- provision :_:of the. Act

that the assessee: may get beneﬁt for the assessment year 2006- 07 whmh m;lght be con31dered on

merits. The Id. CIT (A) accordmgly upheld the addition made by the assessmg officer.

l

20.  Before us the1d. AR ot‘ the assessee submitted that in this case the .delay in depositing tax
deducted at source / collected at source is of a few days. All the payments had been made before

theldue__ date for filing of the return of income. The x 1ssue is squarely covered by the

the_ ,fore conﬁrmed the addition. However the 1d. CIT. (A) observed,
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o clanﬁcatory in nature and no dlsallowance can be made, if TDS has been depos:ted before ﬁhng :
~ of return [Kannu Bha1 Ramp Bhai Vs. ITO 135 TTJ 364] On the other hand the 1d. Sr DR _
,supported the order of the 1d. CIT (Appeals) ' L el

21.  We have heard both the parties and gone thfough' the .matefialy available on record. '
There is no dispute about the fact that tax deducted at source / collected at source has been
depoS1ted in the account of the Central Government before- the due date of filing of the return of

1ncome Thie Finance Act; 2010 has amended-provisions o\f section- 40(a)(ia) with effect from .

o~ 1/04/2010 by v1rtue of which if the tax deducted at source is. pa1d on or before the due date of

23 - In ﬂle result, the cross

ing of. ‘the return ofmcomwﬂl beallowed as dedgctl@% =

_‘Ie Ce_:_.tre P Ltd Vs.© fe

CIT in ITA. No 5145 (Mum ) of 2009 for assessment year 2005 06 dated 30/09/2010. Smce the
assessee had made payment of tax deducted at source before the due date of filing of the return,

no disallowance under section 4O(a)(1a) of the Act can be made We therefore, decide this issue

in favour of the assessee.

g’@onﬁled by the assessee is allow?/
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24; To sum up the appeal ﬁled by the Revemie"i_é' d1s1msse/d ahd the c_r;o{sjsﬂ_ 6‘bjeéfi6n filed b}ll _ o

the assessee is allowed .

Th &éﬁr pronounced in the open court on : 1 l{ -/ JO' ~ 2011 » ; :

[RP TOLANI,‘-“'.- I R [K . RANJAN ]
JUDICIAL MEMBER\ - ACCOUNTANT MEMBER
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