dated 18 10.2004..relevant for the year undera{gpeal reads as unde

IN THE INCOME TAX APPELLATE TRIBUNAD
DELHI BENCH.‘I’: NEW DELHI - -~ - >=___ "~

"BEFORE SHRI A.D.J_AIN, JM AND SHRI R.C.SHARMA, AM

ITA No.1853/Dcl/2010
Assessmcnt Ycar 2005-06
'S .
The Instltutc of Chartcrcd Vs. Dlrcct_or of Income Tax (Exemption),
Accountants of India, o Delhi.
ICAY'Bhawan, ' o
Indraprastha Marg,
Post Box No.7100,
New Delhi 110 002.
PAN No.AAAAT7798M.
~ (Appellant) _ g ' (Respondent)

.'Appella'nt by - . Shri Ved Jam and Shrr Rajesh Jain, CAs.

Respondent by - _:, Shn Mohanrsh Verma, CIT-DR: . ‘ B

PER R.C. SHARMA, AM: "
- This is an appeal filed by the assessee against the order of CIT passed w/s
263 dated 29.3.2010 for the AY 2005-06.

2. Rival contentions have been heard and record perused. Facts in brief are
that assessee, The Institute of Chartered Accountants of India. (in short ICAI) isa
statutory body established under the Chartered Accountants Act 1949 for the
purpose of regulating professron of Chartered Accountants in India. The main
object of the ICAI inter-alia includes enrolling the studefrts who aspire to become

Chartéred Accountants, to impart education/training and also holding coaching

classes before the examination so that there may be direct interaction between the

teachers and the students. The ICAI has also been notified by the CBDT, in
exercise of the powers conferred by sub-clause (iv) of clause (23C) of Section 10
of I'l" Act since the AY 1996-97/, exemptmg the income of ICAI u/s 10(23C)(iv)
for the AY 1996-97 txll the assessment year ung qcmnserg,

é*‘.,:‘\ oz Trg

Q. The notification
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3.

“TO BE PUBLISHED IN PART-II. SECTION 3 SUB SECTION
—(I1)-OF THE-GAZETTE-OF INDIA — ==~~~ T
Government of India
Ministry of Finance
Department of Revenue
Central Board of Direct Taxes
New Delhl, the 18" October, 2004

S.0. “In exercise of powers conferred by the sub-clause (w.) of |

clause (23C) of section 10 of the Act, 1961 (43 of 1961), the Central

" Board of Direct Taxes hereby approves “The Institute of Chartered

Accountants of India, New Delhi” for the purpose of the said sub-

clause for the AY 2003-04 to 2005 06 subject to the following .

conditions, namely:

(i) the assessee will apply its- mcome or. accumulate - for

application, -wholly. and exclusively to the” objects for which it 1s
established; v :

(1) the éssessee will not invest or depdsit its fund (other than

voluntary contributions received :and maintained. in.the.form .of-
jewellery,” furniture etc) “for any period during the’ prewous years

relevant to the Assessment Years mentioned above other wise than

in any one or more of the forms or modes specified in sub section (5)

of sectlon 11; )

(iii) -this order will not apply in relation to any income being

profits and gains of business, unless the business is incidental to the

attainment of the objectives of the assessee and separate books of
accounts are mamtamed in respect of such business;

(iv)  the assessee will regularly file its return of income before the
Income tax authority in accordance with the provisions of Act. 1961;

(v)  that in the event of dissolution, its surplus and the assets will
be given to a charitable organization with sithilar objectives.”

(Deepak Garg)
" Under Secretary to the Govt. of India
F:No0.197/115/2004-1TA-1
Notiﬁcation No.26 1/2004.”
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Assessment for the relevant assessment year under 00n31derat10n was |
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_ classes He further observed that runmng of coachmg -classes i is'a business and not -

|#3)

ITA-1853/D/2010

’ by the DDIT (Exemption) Thereafter. on the basis of proposal received from the

AO mformmg that the order has ‘become erroneous -on-certain” issues, “the CIT"' )

mmated proceedings u/s 263. In the notice so issued, the CIT raised doubts about

- five issues dealt with by the AO, but finally agreed with three issues and set aside

the order of the AO with regard to two issues namely income shown by the .

assessee as having been obtained for coaching _classes were business income and
secondly, the expenditure shown by the assessee on overseas relations which
consists of | traveling, membership fee of foreign professional bodies etc. were
without CBDT'permission therefore not deductible. The CIT observed ‘that
assessee was, eammg mcome and mcumng ‘expenditure on coaching classes

whereas Chartered Accountants Act 1949 nowhere provndes for such coachmg

a charitable acthty and for this purpose the assessee ought to have maintained
" separate books of account in respect of coachmg classes.” As per CIT since the
~assessee has not- mamtamed separate books, the proﬁts and gams of the Instltute

- could not be exempt. 'He accordingly held that AO has f_alled to examine whether

provisions of coaching classes is an activity approved by the Chartered

Accountant Act 1949,

4.~  With regald to expendxtuxe incurred on overseas relations,. the CIT observed

that assessee has not obtained permission from CBDT ‘therefore mcome of the

institution cannot be allowed to be exempt u/s 10(23C). As per CIT, Section

10(23C) provides that application .of income for charitable«purposes has to be in

India only, in view of the expendxtme mcurred by the assessee on overseas -

relations, the AO ought to have examined whether assessee is carrying on any

charitable activity outside India. Accord;ngly, grant of exemption u/s .10(23C)'

was held to be wrongl.y allowed. Finali'y on these points, the DIT(Exemption) set

aside the order of the AO by holdmg the same as e 13 insofar as prejudicial

"N §\ & .yg a

to the mterest of the Revenue and AO was drrecte to re-ass

|
|

l}




Aggrieved by the above order, the assessee is m appeal before us.

5. Shri Ved Jain, Chartered Accountant appeared on behalf of the assessee and
submitted that The Institute of Chartered Accountants was created by the Act of
Parliament in the year 1949 to regulate the profession of accountancy and for that
purpose to provxde education, trammg, rnomtor regular and to award Chartered
Accountants -degree. Recognxzmg these objects, the Govemment of Indta .— iy
Mxmstry of Finance, Department of Commerce granted 1t a status of an 1nst1tut10n |
_"estabhshed for charitable purposes havmg regard to the objects of the. 1nst1tut10n
ﬂ;} . and its unportance throughout India u/s 10(23C)(w) He further submrtted that
Ainstitute is fihng its return of income regularly and carrymg on, the same ‘activity
since inception and there is no change in the actwrty, assessments were carried out:
»u/s 143(3) in respect of varxous years.'involved. Even for._the AY 2005 06, the
return -was accompanied by audited’ balance sheet, 1ncome and expendnture..
accounit’ “The return was taken under’ scrutmy and detarled questlonnalre dated
12.7.2'007 was issued by the AO. Our attention was drawn to the,varlous
questionnaire asked by the AO and the respective replies filed by the assessee. Q
The AO after examination of all the details and explanation completed the ' |
assessment on 21.8.2007. He further submltted that even before CIT, the assessee
has furnished . reply and explanation to each.issue raised by the DIT. After
Q} considering the assessee’s reply, the CIT agreed with three oblecttons out of total
five objections raised by him. On the issue of coachmg fee, it was submltted that
it is a part of education being provided by the Instltute to the chartered
_led a b\lﬁ'xhess and is the main

activity of the institute. The overseas expe.es: are in 1espe"t of the activities

-~ accountancy students and as such cannot be €4

being carried on by the institute. As per I Vned AR, there rs no _change in the

e of the msutute as};compared to the Q

JEAE DY % ;’ -

flo O .

ia7has been grantec(l) therefore on the

facts and circumstances nor in the activit

principle of consxstency no fault can be fo-nd‘fin the orde ,?“f the AO Wthh has -
G, ey S8
(3] 65 e}e

¥ dealt with each issue. He contended that certi ‘ d%ptton was renewed by

, the Government of India after thorough mvestrgatlon at each time as per the

. N ! -
R R s
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where before approval all such_-dociiments-including audited annual accounts of

assessee is called for and verified to satisfy the genumeness of the activities of the

institute.

6. Shri Jain-also drawti our attention to Regulation 21(b) of the Institute of

Chartered Accountants which provides for condition to become members and give
councxl the power to spectfy syllabus etc. As per the regulatton a student has to
undertake practtcal trammg before passing the examination as per the syllabus and
requtrcd to attend the course as provxded «in, these regulattons Our further

attentlon was drawn to, the followmg regulatlons - g

_ “21 Condltmns to become a membcr

have—

() cmnpleted the practical training, passed the Final examinations as

per the syllabus as may be specified by the Council and attended the

course as provided in these Regula’tions”

< The vartous Reoulatton giving wide power to the institute to provide for -

- coachmcr, etc to the students of chartered accountancy course reads as
under: |

25B. Admission to the Professional Education (Examination - I), Fees

\,
N

and Syllabus.
(1) No candidate shall be admltted to tlze Professional Ea’ucatzon

(Examination-I) unless he produces a certificate from the head of the .

" coaching organization (i.e. Board of Studies of the Institute) by

w/mfever name a’esignate’d set up under the aegl, gg he Council to

conditions stipulated in the second proviso found below Section 10(23C)(via),

Except as otherw1se provxded m the -"Act or these Regulatxons B
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(3) A candidate for the Professional education (Examihation—l}

___shall-pay such-fees maybe fixed by the Counml ﬁ~om time to time.”

26. Admlsswn 1o the Intermediate Examination

- (iid) -

28B.

and

294.

SiA.

724. Co ourse .on General Manaaement and Commumcntmn sf%ls and

 he produces a certzf cate from the. head of the coachzng
orgamzatzorz to the effect that he has complzed with the requzrements

of the postal tuztton scheme”. -~

Admission to the I’rofessmnal Educm‘lon (anmmatlon-II), F ees

Syllabus _

( 1) No candidate shall be admitted to the Professtonal !:,ducatzon

(Examination-1I) unless he produces a certtf cate from the had

of the coachzng orgamzatton, by whatever name deszgnated set

up under the aegzs of the Counczl fo - the eﬁ”ect that he is

_registered wzth the coachmg orgamzatzon “and has" il

with the requzrements of the theoretzcal educatzon sch

Admtss:on to the Fi tnal Exammatton

(iii)  he produces a certificate from the head of the coachmgv

organization by whatever name designated, set up under the aegis of ‘

the Council, to the effect that he has complzed with the lequzrements
of the theoretical education scheme ",
Course on General Mmmgement and (,ommumcatlon Skzlls and

period tlzereof

An articled clerk who has completed the practzcal trammg as

provided in these Regulations, before applymg for membersth of
the Irzstztute shall be requtred to attend a course on General

Management and Commumcqtzon Skills or any other course as may

be specified by the Couiicil from time to time and in the manner so .-

specifi ied”

period Ihereof -
" An audit clerk who has completed the practical tratmrzg as ﬁz owded

in these Regulatzons before applymg Jfor membersth of the

\ R !
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e o Institute, shall be required to attend a course on General
_Management.and Communication Skills or any other course as may
be speczf ed by the Counczl from time to time and in the manner so

: speczf led.”

13 0. Duties and ﬂmctwns of regional councils
(2) The dutz’es and functions of ajiegzonal Council shall be :-

(xi) to arrange, if found practicable, for coaching candidates for the - :

aforesaid examinations at convenient centres in its region”.

7. Our . attentlon was also drawn' to the facts and ﬁgures with - regard to
provrslons and regulations under which educatron and tramlng to more than 8 lakh |
students was glven “out of whlch more than 1, 75 OOQ have quallﬁed to become
Chartered Accountants and rest of the students were aspmng to become Chartered

'; Accountants. As per learned AR the major actlvrty of the 1nst1tute revolves

. around: chartered accountancy educatxon and tralmng and as such the observation
of the DIT(Exemptlon) that coachlng actrvxty is not allowed is ‘contrary to the
facts on record. With regard to overseas expenses, learned AR submitted that CIT
has wrongly observed that the assessee has not brought on record as to whether
permission of CBDT as is required u/s 11(1)¢c) has been obtained for incurring
such expendlture As per Id AR the observation of the DIT(E) on thlS issue is not::.

,/) | correct and assessee is elrglble for exemptron under Section 10(23C)(iv).  There |

is no such condition in Section 10(23c)(iv) as is bemg further read by the DIT(E)

section 11(1)(a).

8. Shti Jain further contended that even {or Section 1 1(‘1)(a)_t_h_ere is no bar on

overseas expenses On going through the abov'e it is to be noticed that this clause

is not applicable. This clause is apphcable when any expenociglre,ﬁiﬁcurred which

tends to promote 1nternat10nal welfare. The institute d &:’ not have

\)_\
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object. The mere fact that the expenditure has been incurred on foreign travel will
n?i mean that has been. incurred -for-purposes which are not for ,_Iﬁd“{é{. “This can be
best understood with an example of buying books from abrbéd for library, or
software, equipment'for hospital etc. Simply bec‘ausé payment has been made
abroad for these expenditure the same will hot mean that it is for purposes outside:
India. The purpose conti\r\lues to be for Indig.Re;liance for this is being placed on
following judgements : I | | ‘

) sem & Jewellery Export Promotion Councnl Vs ITO 68 ITD 95

(Bom) whsre it has been held_u that :

Before us, it was contended that section 11. prowdes Jor exemptzon
where the applzcatzon of income “of a Trust.is. for the purposes in ‘
India: . It"'was further contended that ‘the requirement’ under section

11 (1)(a) is not that the expenditure should.be incurred in Indza cbut

" on the other-hand,the condition for exempizon is “that for the . -
charitable - or ‘religious purpose for which the ‘income is_applied
should be.in India. It was further- conitérided thai in this case the

public utility purpose that was sought to be ‘achieved by sending a

Trade Delegation was for the Indian’ traders and, therefore, the

. application of income was for purposes. in India. The mere fact that

the expenditure has been incurred abroad, according to the learned

counsel, does not disqualify the Trust from claiming that the
expenditure has been incurred fon the purposes in India. Citing an

example, the learned counsel pointed out that where a Libr ary.
- functioning in India purchases books for it from abroad and makes*
thé” payment for such purchdases, the purpose for which the
expenditure has been incurred would be in India, though the
expenditure has been incurred outside India. Citing .another

example, the learned counsel pointed out ithat where a charitable

hospital purchases equipment from abroad “for the purpose of use in’

the hospital, it cannot be said that the amount spent for purchase-of

machinery from abroad would not”qualify for exemption under

section 11(1)(a). According 1o°the learned counsel, the expenditure

incurred by the assessec is for purposes in India and, therefore, the

revenue was not justified in denymg the -benefit under section

1(1)(a) of the said erpendztwe :

:._,11’7 lour corzszdered view, the assessee deserves to succeed. It may be
useful to reproduce section 11 (1)(a).
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~ "1 1(1)(a) Income derived from property held under Trust wholly for
' charitable or religious purposes. 1o:the extent to which such income = T
e eeemm— === s dpplied fo such purposes in India; and, where any such income is
accumulated or set apart Jor application to such purposes in India,
to the extent to which the income so accumulated or set apart is not

in excess of twenty-five per cent of the income from such property;”

A bare reading of the subsection 1 I(1 )(a) does not leave us in doubt
that the requirement under section 11 is for application of income
Jor purposes in India and it does. not restrict the. application of "

income within the territory of India. The charitable purpose for
which the income should be applied for claiming exemption under
section 11(1)(a) should be. in India. In this case, it is not disputed
. that the Trade Delegation had been sent abroad for-the benefit of the
/“} ' © “ entire trade in India. The exports are made fromIndia and- the
.. purpose for sending the Delegation was to increase.the posszbzlztzes
of exports out of India. We accordmgly hold that since the assessee

" has applied the income for charitable purposes’in India, the mere |
.. act that the expendzture has been -incurred. outaof India, does riot

-~ disqualify the expendzture from exemptwn under sectzon 1 ] ( 1) (a)

(11) Rehance was - also placed on the case of Natlonal Assoclatlon of
Software and Services Companies (NASSCOM) vs DDIT 130 TTJ 377
(Dethi) it has been held that 3

“A perusal of the provisions of s..1 {(1)(a) of the Act clearly shows
that the words used are "is applied to such purpose in India". The

< words are not "is applied in India". The fact that the leglslature has:

. ‘put the words "to such purpose” between 'is.applied' and ‘in India'
"j ' shows that the application of income need not be in India, but the
' application should result and should be for the purpose of charitable
and religious purpose in- India. Undxsputedly, the assessee is
registered under s. 12A as a charitable institution. It is also not
disputed that the activities of the assessee are charitable. It is also not
the case of the Revenue that the expénditure incurred by the assessee
in Hanover, Germany has not resulted in the benefit being derived in
India. In these circumstances, it cannot be said that the expenditure
incurred by the assessee in Hanover, Germany, which resulted in and

~which was for the purpose of attammg the charitable object in India,
is not application of income. This view is also supported by the
dec1sxon of‘a Co- ordmate Bench of thlS Trlbunal in the case of Gem

been held as f_oll_ows -




i f/,,._\‘}
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_ important to-'observe-v-"d_evelop'meii""ts""',.;f'.'fakin'g place” in’

expenditure incurred would be for purposes in India.andz
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"A bare reading of the sub-s. 11(1)(a) does not leave us in doubt that
the requirement under s. 11.is for application of income for purposes

= ““in Tndia and it does not restrict the application of income within the
territory of India. The charitable purpose Jor which the income
should- be applied for claiming exemption under s. 11(1)(a) should
be in India. In this ¢ase, it is not disputed that the trade delegation
had been sent abroad for the benefit of the entire trade in India. The
exports are ‘inade from India qhd the purpose for sending the
delegation was to increase the possibilities of exports out of India.
We accordingly hold that since the assessee has. applied the income
for charitable purposes in India, the mere Jact that the expenditure
has been incurred out of India, does not disqualify the expenditure
Jrom exemption under s. 11(1)(a . :

9. It was further contended. that the institute has obligation under section

15(2_)0) of the Chartered Accduntanfé 'Acﬁ, 1949 to '.maintaih istétus and standaird b‘f_-; o
professiOnal q‘ué‘li'ﬁcatic‘)n of chartered acédﬂntaﬁfiyf?ﬁd'-‘fé‘x: that purpose it 1s l e
“world. Then the.

international welfare “"*~ *

as is being alleged by the DIT(E). Even otherwise_:if may?fu?rfher be stated that
assessee is claiming exemption undef section 10(23C)(iv), where there is no such
condition and hence DiT(E) otherwise was also not justified in invoking section

11{(1) (¢) ofthé Act. Thus whether it is exemption under Section 10(23C)iv) or

exemption under Section 11 overseas-expenses will not come in the way of .

allowing exemption. - . ST e .

10.. Ld. AR further stated that Thstitute haé cdxﬁe vintQ e)'{'iste_f;ce since 1949.
There is no change in its activivtiesv and the facts._ The facis.:o.f this year are identical
to the facts in all the earlier years and the tax dép_artmerit 'éonéivstently has accepted
and approved the assessee’s stand after '_,dué'appliCatioln of mind. This stand
consistently has not only been-appro_v’ed and acéepted by_thé AO but by Director
General of Incomé Tax (Exemption) [DGIT] ‘who hé_’é -afté_f.thoroﬁgh examination
ifigs /and other material has been granting certificate of

_.'q{_s_}0(23c)(iv). So there be:ing_';no change in facts, the

S | & )
S ——
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nor prejudicial to the interest of revenue. For this reliance is being p]aced on

11.' In the case of Radha Swami Satsang Vs CIT 193 ITR 321 (SC) has been
held that : ' | ' - |

R

We are aware of the fact that, strictly speakzng, res Judzcata does not apply .

to zncome -tax proceedzngs Agazn each assessment year bezng a unit, what
s deczdea’ in one year may. not apply in the followzng year but where a
Jundamental aspect permeating through the dszerent assessment years has:
been found as a fact one way or the other and partzes have allowed that
posztzon to be sustained by not challengtng the order it would not be:at-all

approprzate to allow the posztzon to be changed zn a Subsequent year :

AR w----a‘-.'-' " '—. BT '._:.—? .

On these reasonings, in the absence'"of 'any, material change justify‘ing_‘.the:{
Revenue to take a different view of the matter and, if there was no change,

it was in support of the assessee-we do not think the question should have

been reopened and contrary 1o what had been decided by the
Commzsszoner of Income-tax in the earlier proceedmgs a dszerent and

contr adzctoz y stand should have been taken. We are, therefore of the view

in the affirmative, namely, that the T ribunal was justifi ed in holdzng that the
" income derived by the Radhasoa}ni Satsang was entitled to exemption

under sections 11 and 12 of the ]ncome—tax.Act of r961.

AN

12. In view of the above arguments duiy supported by the documents on

record, learned AR contended that there was no 1mstake in the order of the AO and

DIT(Exemptxon) was not justified in bbltll]& ﬂoldC the issuc back to the file of the
AO for deciding afresh, in terms of dlscussmn made i in the nnpugned order

'\.

her hand 1t was contended by learned CIT—DR Shn Mohamsh

Verma. that*1io pecxﬁ

’45

k)

that these appeals should be allowed and the question should be answered

o Query relatmg to coachmg classes and expendlture on -

Y
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: . | |
overseas relations were raised by the AO during the course of assessment

_Pr-chﬁdlEgS.-_ As per learned-DR;-the- AO-has failed to éxarmine the application of

income outside India and also coachlng classes. being run in India generating
income and mcumng expenditure. He further submitted that assessee did not
bring on record any ob;ect which would allow the assessee to carry on coachmg

activity and receipts from such coaching classes is business mcome and separate
books of account -should have been maintained. ~ With regard to overseas
expenditure, contention of learned CIT-DR was that permission of CBDT has not

been brought on record for mcurrmg such expendtture outside India, therefore

“such expendtture cannot be allowed as adm1531ble expendxture Further reliance

was placed on the Judrclal pronouncements ini- the cases of Gee Vee Enterprtses -

. 99 ITR 375 (Del), Duggal & Co - 220 ITR 456 (Del) Malabar Industrtal Co. -_-. 3

243 ITR 83 (SC), Deepak Kumar Garg 299 ITR 435 (MP), South India Shtppmg
Corporatxon - 233 ITR (Mad) Renu Gupta -~ 301 ITR 45 (Raj), Toyota Motors 7

w I = R

306 ITR (2008) (SC) and Ralsori Industrles Ltd 288 ITR 322 (SC) in support of"jf o

the proposmon that order of the AO was erroneous and pre3ud1c1al fo the interest

of the Revenuejustxfymg action u/s 263.

14.  We have considered the rival contentlons, carefully gone through the orders
of the authorltles below and also deliberated upon the ratio latd down in Jud1c1al :
pxonouncements cxted by learned AR and: learned DR, in the context of factual
matrix of the instant case. From the record, we found that assessee, The lnstitute

of Chartered Accountants of India, came into existence i the"year 1949 by the Act

~of Parliament. The institute was created to regulate the profession of accountancy

and for this purpose, to provide education,» train'ing,_ mon‘itor and regulate and
award chartered accountants: degree. The Act pr‘ovi_ded'fth_e exclusive right of
chartered accountants degree to the institute v"l‘\/llni:stry “of.F inance, Department of
Commerce, 1anted to it the status of an mstttutlon established for charttable

purposes h,a.t & | to the objects of the mstttutxon and its 1mportance

throughout *lndra "u/s"'lO(§SC)(xv) The return for the relevant assessment year,was -

ﬁled thhm the plescrxbed tnne and the same was taken under scrutmy Durmg e
. . , , i . !

\ . ! ) . . \\
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the course of scrutmy assessment, the AQO issued detailed questronnarre__ dared

__1272007 which-was -placed” by’ e assessee m ‘the paper book at page 114, m
‘wherein the AO has asked the assessee with regard to instrument by whrch
lnstitute was created, government notification with regard to institution, balance

sheet, income and eXpendrture account of last two years. The AO has also asked

the defails of activities of the institution and copies of various resolutlons passed

during the year. Details of all expenditure exceedmg Rs.10, 000/--under each head

was also asked by the AO. Whether any actrvrty/mtended busmess camed by the

assessee and details with regard to .various books of account maintained by the

( /*r assessee was “also enquired by the AO. We have ‘gone through the detailed reply
filed by the assessee as placed at page 117 grvmg all, the mformatron and

- explanauons sought by AO. The AO’has examined all the detarls and explanatlons :

and completed the assessment as on 31.8 2007..- The CIT h‘as“ ated thrs order as R ;

‘erroneous and prejudlcral to the interest of revenue by exercrsr_ng his- powers.] 11/

263 -ggainst which assessee is in further appeal before. us: Section 263 empowers'-"f T
the CIT for revision of the orders in a case where after callmg for and examining

the record of any proceedings under the Act, he considers that any order passed
therein by the Assessing Officer is erroneous in so far as it is prejudi-cial to the
interest of revenue. In that case he is empowe'red to pass order u/s 2'63'.by which

he can enhance or modify the assessment or cancel the assessment and direct the

(“ Assessing Officer to make a fresh assessment, after giving the assessee an
opportunity of being heard. In the case of Malabar Industrial 'C(:)rnpany:vs CIT &
(243 1ITR 83) ‘while interpreting Section 263 it has been held by Hon’ble. ~

Supreme Court that for exercising power u/s 263 it is essentlal that the assessment
order which is passed by the Assessmo Ofﬁcer and which is subject to Section 263

should be erroneous as well as pre;udrcral to the interes it of revenue Jt was, |
observed that in order to invoke Section 263, the Commrssroner has to be satlsﬁed B

on two conditions: (i) the order of the Assessing Ofﬁcer sought to be rev:sed is

Wi{‘i\clal to the interest of the revenue If one of them is 7
Y ?; D

"Income~tax Officer is- not erroneous ‘but'is prejudlmal

it’#s not erroneous, but is prejudicial to the.interest - . -

r ”.
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of revenue — recourse cannot be taken to Section 263 (1) of the Act. It was

- observed that the—prewsrons of Section 263 Cannot t be s nvoked to correct ‘each and
every type of mistake -Or error commxtted by the Assessing Officer. It is only
when an order is erroneous, Section 263 will be attracted Defining the word
‘erroneous’, it was observed that an incorrect assumptron of facts or an incorrect

application of law will satlsfy the requirement of the order bemg erroneous'

Therefore, in order to hold an order to be erroneous, it must be passed either on an

‘incorrect assumptton of facts or there must be an mcorrect apphcatron of law.
‘ While deﬁmng the term ‘prejudicial to the interest of revenue’, 1t was observed by
Hon’ble. Supreme Court that it is not an expressmn of art and is not deﬁned in the
- Act. The said term, understood in its ordlnary meamng, is of wrde 1mport and rs
not conﬁned to, mere loss of tax.” The scheme of the\Act 1s 10 levy and collect tax

in accordance w1th the provrslons of. the ‘Act-and= “suich" task 1s entrusted to the

revenue. If due to*an erroneous order of the Assessmg Ofﬁcer the _' /€

Iosmg tax payable'by a person it will certamly be prejudrctal to the interest- of the .

revenue. It was observed that the. phrase ‘prejudicial to the interest of revenue’
has to be read in conjunctron with an €Ironeous order passed by the Assessmg
Officer. Every loss of revenue as a consequence of an order of the Assessmg

Officer cannot be treated as prejudicial td the interest of revenue. Further

“clarifying,_ it was observed that when an ITO: adopted” one of ‘the coursés

‘ permissiblein law'and it h'as‘resulted in loss of revenue, or where two views were
possible and the AssessingVOfﬁcer has taken one view with '-vvhich Commissioner
does not agree, it cannot be treated as an en‘oneousorde'r prejudicial to the interest

- of revenue unless the view taken by the-Asseésing'thcer is unsustainable to law.
With respect to the reliance placed by Id. CIT DR on the proposition of Dethi High

Court in the case of Gee Vee Euterprlses (Supras) wherein non makmo of inquiry

VAT
« “Delay :”P N
~meritton the, lat_‘

jr ey
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__5;’/". | Commrssroner that AO has shirked his respon51b1hty of exammmg and

/ AR mvestlgatmg the-case:- It-was further observed that in view of the ‘fact that assessee
has explained the capital investment made by the partners, which had been called
into question,by the Commissioner, during the course of proceedings before him,
the CIT was held to be not justified in passing order u/s 263. In view of the above

-judgment, as’ per our con51dered view when the assessee has filed all the
information as called by the CIT before him, he should have examined the same
and if nothing is found wrong, he should have. dropped the proceedmgs rather than

restoring the matter back to the file of the AO for examining agam The primary
~ COl’ldlthI’l W1th regard to the order of the AO. bemg prejudicial to the interest of the

_Revenue is not satlsﬁed in ﬂ11s case, therefore Hon ble Court has heldwthat the

-order of CIT u/s 263 was bad in law.. Accordmgly it was held that w ,ere the CIT | ‘_ @

.has stated in hlS order that. AO has not examiried certain items; assummg thxs to be S

50, the order w1ll only be erroneous, but it cannot be said to be preJud1c1al to the

interest of the Revenue tlll the CIT dealt w1th the explanatron glven by the
assessee wrth regard to the items alleged by him in the course of proceedmgs u/s
263. Meaning thereby the CIT should have appreciated the reply filed by the
assessee and merely by stating that AO has not examined certain pomts he cannot
exercise his revisionary jurisdiction u/s 263, ‘insofar as such order can be branded
as erroneous but cannot be satd to be prejudlclal to the intérest of. the Revenue

Since both the condmons of order being ‘erroneous and also prejudncxal to the

N
N

interest of revenue is reqmred to be. satlsﬁed while passing the order u/s 263. ’@
Merely on the plea that order of the AO is exroneous power u/s 263 cannot be
: exercxsed unless the order is also found to be pl‘e_)leIClal to the interest of the
revenue. In the instant case first obJectlon of the CIT was with regard to coaching
classes bemg run by the mstxtute and mcome derlved therefrom. We have gone
through the various regulatrons of ICAI Wthh provnde for coaching etc. to' the

students of chartered aceountancy course. These regulatxons inter-alia prov1de that . -

S ‘r
- regrsteredl'wlth cbaehmg orgamzatlon and has complled with the requrrements of

BE . ; S 4

"I‘ ' i
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the theoretical education scheme. The candidate is also required to pay such fees
as may be ﬁxed by the council for-such-professional education. “Beéfore a student i is
“eligible for appearmg in the examination, he has to produce a certificate from the
head of the coachmg organization. to the effect that he has comphed with the
requirements of postal tumon scheme. An artlcled clerk who has completed the
practlcal trammg as prov1ded in these regulations, before complying for

membershxp of the institute, shall be required to attend a course on general

management and commumcatlon skills. - Slmllarly, an audit- clerk “who has

completed the practlcal training is also requtred to attend the course on general
management and communication skill or any other course as may be specrf ied in
’ - the councxl ftom time to tlme For this purpose the: councrl is to arrange funds for

-coachmg candtdates for the examinations at. convement centers in its reglon For

thts purpose the 1nst1tute is also conductmg classessfor chartered accountancy‘

L e b

students regtstered wrth it. We found that these classes are conducted for which .

b 2!1

nommal fee 1s charged from the students regtstered w1th the institute. These
classes are provrded to the students registered with ‘the institute to train and
prepare them for appearing in the main examination. Thus, we found that institute
lS discharging its statutory functton as required by the Parliament, which does not
amount to any commercial activity. From the detailed brochure, we also found
that institute prov1des a comprehensive study package in¢luding large questton
O bank for Wthh no separate cost is charged from the students. The board of studies
also provides a CD for self—assessment and model test papers. Expendlture is

being incurred for preparatxon of the study package CD ete., salaly of the faculty

The students reglstered for charteted accountancy ‘are also provided on-line
guidance through mstxtute s own websnc At a very nomniinal cost, these services

are provrded to the students The msntute also pmvxdes computer tmmmv to the
o /!;J'

) ‘&5"{’\

the mstttute re\ﬁolves around chartered accountancy education and trammg and as
// L

. ;,/ff ot guch_, the observatxon of thf"‘,'DIT(Exempnon) to the effect that coachmg activity is

et. allowed under the Act is, mconect and agamst the facts. However thls is far

y tudén‘t's? 1eg! ered wrth it, at a very low fee. Thus, we found that major activity of-
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more important activity of the institute and the mstxtute is considered to be one of

e e i

) __the best- educational institutions” of the world provndmg chartered accountancy

education in India. Shri Jam further submitted that the Institute of Chartered
Accountants of India is an educational institute falling within the meaning of

charitable purpose as deﬁned in the section 2(15) of the ‘Act and as such all these

‘activities fall within the educatlon and coachmg income cannot be held to be a

different act1v1ty as held by Gujarat High Court in the case of Saurashtra
Education Foundation vs CIT 273 ITR 139 at page 146 has observed as under

“As regards the illustration of the Institute of Chartered Accountants of

India, although the institute was earlzer not running formal classes and

there was no geographzcal proxtmzty when tnstructzons were being

o tmparted through postal tuitions, the- Instttute of Chartered Accountants of

' India has always been an znstttutzon set up=inter alza for zmpartzng formal

:ea’ucatzon in’ accountancy and connected subjects in an. orgamzed and.

R e 4 TRy b ¥

systematzc '__'a _'er"' The institute is accountable as per the provisions of the

Act establzshzng it and the znstztute also has disciplinary conirol over the

students who are requzred to be regtsterea' with its in the first place and .

who appear at the exams bemg hela’ by the institute..

15.  The Institute as such merely it is recexvmg coaching fee from students for

1mpart1ng educatlon cannot be said to have been carrying on business and

: accordmgly it is not requnred to maintain separate books of accounts as alleged by

DIT(E). The income of the coachmo classes earned by the assessee institute is

within its objects and its Regulations and" further these, activities are educational

activity thhm the definition of section 2(15) of the Income Tax Act, 1961 “and

' consequently therefore cannot be activity- of busmess for which separate books of

accounts are requlred to be mamtamed “The- order of the. learned DIT(E) is

: therefore not sustamable as the income of the Instxtute is exempt not only u/s

i "but also under section 11. The mstxtute is an educational mstltute and
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6. " The second- objection—of-the- DIT(Exemptlorﬂ is in 1espect “of overseas r
expenses The . allegation of the DIT(Exemptlon) was that assessee has not
obtained permission. of the CBDT which is required u/s 11(1)(c) of the IT Act
before incurring suoh expenditure. Asper'ou’r cohsidered view, the observation of
the DIT(Exemption) on this\ issue is not correct insofar as assessee is eligible for

exemption u/s 130(_23C)(iv) which reads as under:-

“(23C) . any income received by any person on behalf of—

| [ (tv) any other fund or institution estabhshed Jfor charitable purposes

™
A

;i
N’

 which may be approved by the prescrzbed authorzzy havmg regard 10 tne

a "ob.}ects of the fund or" znstztutzon and its- zmportance throughout lndza or

throughout any-State or States~ o

17. V_It is qurte cl
bemg stated by the DIT(Exemptlon) in SCCthl’l 10(23C)(1v) F urthermore Section

r_from the above prowsrons that there is'no such-condition as

11(1)(0) is applrcable only with reference to those trusts which are claiming
exemptron ws 11, and it is not appllcable to exemption u/s 10(23C)(iv). Due o
clarification was glven to the DIT(Exemptlon) during the course of proceedmgs @
u/s.263 as stated above. However the objection raised by the DIT(Exemptron) . |
with regard to CBDT permlssmn is applicable when any exp.endlture 1§ incurred

ﬂ ' Wthh tends to promote mtematlonal welfare. However, the institute does not

have any ‘welfare nor any expendnture has been mcurred for ‘that purpose.

However, the expendlture has been lncurled on overseas travel etc. which was for

the purpose of its obj ect. Mere fact that expendxture ‘has been mcurred on foreign

travel will not mean that mstltute has incurréd such expenses for purposes which

~are not for India.
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of chartered accountancy and " for - that--purpose, it is necessary to observe

developments taking place in the world. The expenditure so incurred would be for

the purposle in India and not international welfare as alleged by the
DIT(Exemption). Furthermore, since the asséssec. was claiming exemption u/s
10(23C)(iv), where there is no such condition, thus DIT(Exemption) otherwise
was also not justified in invoking Section 11(I1)(c) of the Act. As per our
considered view, whether it is exemption u/s 10(23C)(iv) or exemption u/s 11,

overseas expenses will not come in the way of allowing exemption.

19. In view of the above discussion, DIT(Exemptxon) was not jUStlde m‘

setting aside. the order of AO evenin respect of th‘
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